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Comnsel for Mr. Mortensen

UNTTED STATES DISTRICT COURT

DISTRICT OF NEVADA

RONALD LAWRENCE MORTENSEN, | 2:11-CV-00266-K)D-(GWE)

Petitioner,
N Second Amended Petition For A Writ
’ Of Habeas Corpus Pursuant To 28
ROBERT LEGRAND, ct al., U.S.C. § 2254 By A Pcrson In State
Custody
Respondents.

(Not Sentenced 'T'o Death)

Petitioner Ronald Lawrence Mortensen, through counsel, hereby files this Second Amended
Petition for Writ of [abeas Corpus, pursuant to 28 ULS.CL§ 2254, Mr. Mortensen alleges that he is
being held in custody in violation of the Fifth, Sixth, Eighth, and Fourteenth Amendments of the
Constitution of the United States of America, and the rights aftorded him under international law

enforced under the Supremacy Clause of the United States Constitution. ULS. Const., Art. VI
Procedural Allegations

I. Mortensen is currently in the custody of the State of Nevada at Lovelock
Correctional Center in Lovelock, Nevada, Respondent Robert LeGrand is the warden of the
Lovelock Correctional Center, and Adam Paul Laxalt is the Attorney General of the State of

Nevada., The Respondents are sued in their official capacities.
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afiirmenge the diszoct court’s deawa! eU Mosiensed™s petition 2oeoowrn ot labiens corpus. fDoc. 440

AR AR Odo Augast 20 20180, Mowtensen kled a petinon for sehearisg Do b4 6 oat -
Lin Odceahers 40 0000 the Nevada Sagwenwe Cont densed :vln‘;‘-.r:ng. Adoc. 4+ 6 a1 2038 02 On
Cresaber 3, 20000, Merteasews 1led apedsion for e foie socomzideration. (Do 11 A ac W6G3-66G. On
November 1720000 the Nevada Supreme oues desued Morteasea’s paiition tore e dosy

‘3

recoosiderstion. (Do 44-0 00 FIET-710 Receuim was thed o Decemabee 23, 20000 {00 M G at

ik
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kA O Febmeee 17, 2010 Montessen liled o pres su lJL'li':i(Jl': lest oo sl ot lanhesas SRR

[ratstt e 28 LN (5 2054 by o persanan Seae custody iINCY senteneed o desibi ko 10 On
Marel 2001 the cowrr appoanted wikderagned couaosel 1o sepreseet Morteaseao iy this case. (1o
G O AMarcl 90 201 the eouset enrered an order dicecrog conasel tor Monensen o file an
amensded peotion that ineludes “al known gronnds for redien ot exbanszed sd voexhzossed).”

Due. T

e

RS L0 uober 21, 2011, an amendald penton was sehevaed e 10
iy O Alareel: 9, 2012, Respondents moved ro dssmiss Morleosen’s amended poedtion,

arguing 5 contasacd aomix of exinwsted pnd enexhansred clrioe, (Do 300 O Januare 9, 20103,
ihis Court derermined chat some of the cliws i Moziessen’s ansosted peririan were soexhansied.

- -

Do 27

a7

a7, On Alech 83, 2003, prcsuaat ooz sapaiaton froe oli paeties, Urs aurt staved
proscveelivgs w chis case soalu Moreasen coshd retoem Novadn arare vouss n prosenr there Lis
unexhansted elaims, (Ao 611

RA O Aav 2, 20103, Mostensen filed o petition tor writ et laheas corpus in Nevuda srase
courl, presentig all the cladas i e Jud raized o his amesded peiion e des Cloann idoc, T 0
41855 [le alser Hled @notion, vn oae sepacate acsnng, suking the srae sdistsict cnnet 5o appoinT
hiver counsel, (Lo T00F 3 433257 No connsel was evecappousted. The Nevada state district counrt
dered Morleasen refiet #2100 wdizen order eatered Apeii 29, 20010 (Do 710 3 ac 48T Noudee of
cierey of 1he district coure’s findie

s of Luet, conclusions of Law il order, demnon Moneaseo's

hal

tetition was cntered aod sevved on May 502030 L Do T 3 46200

PRy S coutsse! s nniy recenved o cope et the seceod moson o apoomn coamsel and s

the one ciied above, TTowever, the stoe ceant docker mdieztes thar an My 20003 Nostonsen

fited Lix Grst moUon oappens coucsed with the petiizan Tor wril of abens corpus. 1Joc, 70-2
304y,

14
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2., Morlercen apieaied b snare dsimer courds Jewren RN S SR TLE (1 J A L A TR

Mavrrenaen nvoered the Noevada Sapreaee Cont e appent o loro cvemsel s Ban o o e,

P csmnsge] awess :l]‘:PU!.uZ{'J e N aiia Supirene Lo commidered N nsens

el warho
Bl cr aral arggornese, aoed s iemed tae disirier o< devizane o cader enteeeid o

Septerzher PO, T 7003 e BONY D seimitniinay v o v Udg petees 4020 dl I, T

e Dicoesier b, 21 Gt

’
1)
-
-
-
r
.

N arensen :.iki.nlu: s e oy e
preece evdtnze, o erdered B s senoe aeeeSed scnan winien e davs amthe coze ot e

vrder. T 67
Statement of Facts

©anea V0 pud e e raeand s IR Eiler s cesaness, sl callow g santaey o

TR, I ;:u':-r!n-'.‘:t{'d T e Nes s Sepraenne Conatdocreacenmrcse s Morn e s feat il

appea Vo Ve Ao ] Nes S s PTG e e G e o onsde s

cvivil buezsy et o b e piae s prescnted at el Breoaer Leomplon and wececae

resiee et o f adl ot the coent e trennoenred betoze i atrer e e

Ol ridar, Dieventber 27, 1, Romald Mocsensen, st lizer suly e Lo Vs
Muerropeitan Police Deparimesn BRI Cccletgrod Tas 3sr Tonddae ata Las b epas deokney,
vt lalivenn Chirsioptier 3ol ocesbaes LY MEPEY ofBeer was v iy e e,

Vocnd mudor o e s b v caded Muostessersowne o Boanes scinle Alortensen

N L. N -
et Mt o e BoaTs Dl 10T VD G0 e
t

RN ST SR T N T A
Srraes Brads s Nognieen L

S MMuertensen tled twe potiven ol appeds Ooetzer e atate e venes decisivn was
e e, and caothier e e owe saven omiee rar e serieee sender was cieneds (LR 02 e

Peear o Tud g ez
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Bradv drave send Morenses oceogied she passenger <ear. Prior oo their depariere, Mareasen pave
Aiwzbe fes Gnay ek, bat ressoved Troe o Jds ol=dory seeapos 380 S Seoee pearol.

Brady and Mortenszen ulrimazedv deove inte an ziler aburting 337 MeRellz Circie, w area

known for paong activity, wlare @ grosp o peupie Buad p [ ds undispuiesd thas e passenger
sicde of Bradv's cruck Lweed ithe growp. Wimnesses s @ buodpae appear i the posseover’s whisdow,
atter whuciv s shoes were fied. Chee man., Daosel Meadoza, was fataily woanded, The toack che
:;nl}lc(] Fway aond BT PR ares.

Following the mcldeat, Mostesaesoand Brady weat to 17717 Toaoge Bs Las Vepes, o bar

frequented by cl-duery peiice officers. Later Brady drove Morntersen home,

Bracy chtmes that the oestmarsing, Saeardar, he discovered Mostensen’s S Saver i the

picku. Eif-_;d:c remaved e buliews Frons she mnagneziae andd ihie chacebor, ehiced e aae b bis
isashroome cabioet and went Bshuzg O Sonday moraenp, Bready cantacsed Tas fnber whe was alse
a poice officer. Brado acermipansed by bis tssher, thes drove b ihie police stenos, where Brady
save 2 smatement lenilving Morteosen ws the shooter. Beady alzo mrmed over Mortensen's Sir
Sacer. That evessoge Morrenser was areested, The Stage trented Bendy as g witoess enther thon as aa
accessory. Phus, T wus v eoarrested or clhagred i conneeron wirh Lis role i rhe aftaiz,

Dhrinzg she invesugaien, e police wens o Bradss apartet we vesies e the true aned

PBready's snas, o 3% Tawres revalver. The track was towed v oo cramne Tahowhere the sassenger swde

wars s e b oo evinzinalist, TFae trock wass resuroed 1o Boodve o dav o owo Toer, TPweo sdeotidsie

seiots feft by Morensen wore seconvered oo e ssde of the weapan
]
Uy Jarwnaey L5, 1997 Mocengen appearved aca baid hesring befoee o jasoce of rhwe peace.
. =
Morsensen’s counsel unde g o] reqaest Tor Bracly s mawcv senndd cloglbsbg Alileogh vodhge b

lral cus jarssdicnon over Breadv's properte, the corer reguestend tan tha See ok Brogde oo s destroy

A0y cvitined.
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O Tnsuary 2301997 Aorrensmy was avmigned dn the Diserser Cower, i that hearop,

Maorrensens nwde anotlier ol request tor Beacdy s reck and Gishigs The coers wold Aoncasen thas

e woonndu By e e ol these steas thr-.'-u\.':h RS WL oSO Cs, SorcEre witiieo the nest lew

weeks, Moccenzea was abie 1o obun: hoth b rrneksead he elofeng The Cndlhing bad heen

Licodered The estsrom sear thet had beensin the trsek oo dhe niphe of the shooting had hees
LTI lel. “The ek bhaad been res: Al the tine had beeo ge st T Sauh ilches
reseved anid sold The mreek had bren repacaced, che tine had beeo seoweved from the sic
windows, st rhe cierch mwd carbureter bad been adjuswed.

Ay pre-nial Besaiog, e Aead? 2H 1997 the Soe claisved thac wecadesionza? discovery woas
rorthoomany,

Cha Apri 28, 1997 the flese day of teisl, Aociensea recerved copivs of s ceposts From
Tarey [olinson, the Xrare’s Breasow expert. Uhe Bret sepore dated Apzl 230 1997 Dindicared thas on
Febraare 18, 1997 Tohasim examined Bzada’s resek and conchsded thara denn o the dloorboard wis
aot nuude by a buller steke. The reporsataa nsdicated that os Sprid 23, 1997 foliosan exansined two
Bulle: stritkes < v rozedes seene, one vaan clecereal box and another on s ;.'.’.:I'.'Idl'.'.' Lo s aﬁutn\\'.‘-_‘-'.
anel conzeluded that the lanndre roorm biniles hosd heeatmaveiing <Bghtly upuaards [obnsan absa
couelnded thar hosls bulless cuoe feom Mereases’s pun “The secoad report, daued Apnl 28, 1097,
indicared that an Apel 25, 11979 bolnson exnueed 2 piece ol shect el froe (e veader seene

R 1ir Isad Teusn srevek by 1 boliel S ¥osrrortecTn’s S Yol B el
Al conchuded ir had Tween szreck by o bulen trom Moriensea’™s pas wlhach s smveiing
|wr[u':uliu'u|,lr Lo the suzluce o the shoeot aetal

e Beate catled soveml cvesiressesoar rinll Five wimpnesses gave <imilar deseriplioms of the

showner, desevibing Bim s o Larpe, whoe eude who swore glasses aod was the passenpen o the 1mck.

Twer of chose witnes

spectiwally deattied Mortensen ws e shinuiee, zad one of thase winwsses

srared thar the seack moved Jurinsg die shoouay
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It wis estahilished shat Mortensea was sis leer, ts o énches mlland weighed 220 poands,

whife Brady was five leet, sine inches ezl and weighed 163 ponnds, f0was alseestabhsied i

Mertensen wore glesses o the nsghr ot the shoutisg,

s the shieotee,

Nocwimesses ideasined Brude oraisvonye of

Brady was calledd as o Sace™s wimess, Lle wostified shon the cenes consel of the castom
nuck seaz was lowered ar 1he rinke of Hwe shoviog, i theretore 31 wondd have bee impuossibic for
By ro reach seross the truck cab ia order w aee o gon uat of e passenger window, ] loweser,
Bready Jid adous duz be deew Bis seesponsa Taass sevelver, inouedinely alter Masersers drew Tiis
eaa. Brady cindmed be pomnred the Taores out sl passengec winelow, e dul so Bes Beady
testiited thar be pressed desg on tie o s sccctoniton, aftes sheotse, commseneed.

AL s pesor e e el Morteosen sovalst 1o gquestinn Beugde shown oo prior incidenrs,
whtel: faed coselted s srernal sties nvestiganons of Brady, The lecidests resnded inoar must,
sinor insernal corzective acting. The conrt steaained (e Staes objectun teelis Sse of ingaiey.

The Srare calied Todmsen as o expees winess, Johasestideosiiead Merteasen’s S5 Sioer s
the murder wespnon | e testited i tie S Souer srost bove been fed soom oatsicde the tauck cab,
e soshe cjecidon clsracterstes of e pee, and e fact thag 2l of e shells sweene dhand on the

‘-,’,!.'()lul(l. at the vilirw seeac. Tahasan also wave an opininn with |'1'=-‘-7.11'~'.‘-. toy Fe seaechocies o the

=

Lullets fieed w thee o seene. Speeiticaile, Johnson saalvied three Budlet arrikes. one focated ana
picee of shect metal anetbes on 2 tctal cleetideal Hoxg aod o thisd tirorgh o giase sindow wnd inro a
lzuadry room deor, Jobosmn wstified rharin us opinsosn, based va Sevaton ol the buller stethes, dae
gan roved g lensr six teer ding the shootne. Shoely theccstes, Moreoser meved for s puscosd,
Clnnigg thiat the Seaze Faled 1o provide neztise <bBal Johison would sesiifv s the truck moved
while she <o were fred. The metion was denicd.

Mogtersen wstified a2 hds owon defense. e adaarsed Te was s ithe posseagen sens anthe

aight ol the shoorsag, ban claimed e Brady wis the shostee. Mastersen wesnBed slan Brady

13
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suddeniv resrtesed thie S Soaer oo andersceads MuontonSs buariocks, cogenied sovoss the culy o the
nuehaud lued ar the proup of peapic oveide, fhen, secorduze o Moreases, adv wasdeeated b
wouid dlspr,':ﬁr,' of the gun, st il Beady nieeed i dnoa seezer comparmwizn il center sectiion of
s cnsrom ek seat. Moriceosers also sesidled sthat he ssked Broady why be Lad ored the shors and
Uit Brady rhen called fuowelt evd”

Brads’s ruck wis ntroduced smo evidence. Aldioesh Bocde Tand resoved she custon sews
ater the shiooting, the detense was abile 1o ceacyanre the sanse seat acd place 0w che touck for
dvraenstration parpases it rrial Nembers of the inn obsorved The ek with she enssonn sear i
phce il were aine ro si imzide e track.

On dar 14 1997 e sy towusd Morreasee goilty of fiese depree mmacier with the use ofa

e erms of lite smprisosumcn: withoas the

Juicdly wearer, |le wis senfenced o two consenn:

possibilite of parole.

Statement an Exhaustion

Al ot the chaiims iu‘csun{cd his petirion have been exhatsled, cither I':'II'Ulzgh subiission

1o 1he Nevada Supreme Cournt on direct appeul frost ius convictuen o motans by sew dal,

throwgh subssios we e Nevada Sapreme Conre vz sppeal stoms Lis Goss aline posl convicuao:s

G sapreone Cown oncegpel o ibie secornd stee

petitun. or thaongly subission o she Neva

1

st Cconviclion peuiig .'«.-:ci'ul';'l;'s}'.sl'scd dumng (e sy ! shoeonee of prosecsiings in 1his eose,

Prior Counscl

The antoreers who represeated My Morfensen in previoas procecdings were:

1. Prenial STl Proceedr: Frack 1 Crenzen. Vsg srenaized)

2 [Porse Thivecs Appeak: l";':mk}. Carenuwe, J-‘,su;. RIS TCLE

3. Post-"1esl Erocvedings 3 modon: for oew tmuln Fock 1 Cronens, Fage irenined
. Appeats from Dendals of Mooons tor New Taal: Traak L Cremeny Py freraioed

L&
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N3 stace bizhens Corpas Proceodinge ;Post Coovicaon): David M Schaeck, g,
Speaial Public Detender Sappointed:
' Apporeal from Denaad of [ee Pecies: fos Wen of Flabeas Corpust David M Schieck,

l~'_~,<\1., Sisc Al Dudele Petescder Sppesneddi

Grounds [or Relief

i. Orovnd Chive — Taeffeerive A ance of Counsed ol Dretnad

Movrensen alleoes s swite coury corvaeiinn amd seeove are unconsteiozal o violgion
wf b PG Stasls, Fighalimsd Fourreenth Amendment pits becase hus toesd atroraey fojed o

istance of sonnse

[reuss ke ebrective as
Thder Som om0 B webingion, Muortensen wirs eanitded o Creasorsbic ciivcive sssbataoed”
from Lz teial couosel. WO USCAGH, G87  19E 10 Reasonable offectve uesistance, or asststases that
reers aa clreciive staidard ol rearonableness T 28 a1 GRS, inclades the :‘\'Lgliil‘i':l}{:ﬂ[ v cocasel
ke rensonaie lll'l\'k.'.\'li:\_"illkl\fl.\'"' and veher pregrontions lor the teals See 2l G010 As desinled
Lelowa, Momessen's triel cowse? laiicd o make seasenable prepavateons faz et L prepediced

Motensean, as Uthere s oo ressonable prodabilise ihat, bt for cotmsel’s anprofessiout crroes, e

resilt o the proceeding, wouald bavve Deen dilteresn.™ £ at 62 6
Supporting Facts

Trind counsel Lailed o pectorm adegaare presat usvestopunn, fnled g prepare 1o preseat a

copent theasy of defense and Farther miled so confes wirh Mozstemsen conuesaeng, the defease of the

caze mnd evidence b be prresvotcls Sene o connsels peencial crrors and omissions isclude
Al Failure w obuin or seek appointment of experts
Fral counsel Lulded ¢ resin or seck appoizwns tor s clest of experts necessaee o

Jeleid the case—r assist w preparation forsand o ressty an el o supposi che theeny of defense,
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ated 1 rebut the evidence peesented by che Seate. The neeessary eaperts lrould lave incladed the
todlowing:

I

J.':f-};l ..|-.: Z:.\:.‘nl .’.Jf

Novamgpwetens evewiiness westmony eapert sboualed Tues c Boeen azifiand by st counnae] s ooder 1o
cstabalisihy that the sdendiBeation of MMaorieresen was incovreen or eonidd et hae ceeinn bevond g

eeasotiile doubt Researcl: Las shows i theved poelice procedures and (e vagasics of owmory

nbten lead sirmes Uy accepe their

o sdenaty the wrong persen, aed the credalos Jumors 1o e
testhiooiy. L he expees called by orind cotsel, Richard Shomer, was inadegunsels prepared and lailed
1 PIESCOT Y Leslinesy Drasead o an exvimaesion of sl cvisne seere, celnele, or nerviews wish
alivied witniosses,
Padree gioesdlens exhord
Trial cotnze] shoubd bave copiged wa expent on padice procedures Dagersicws, Dstercosstions
asd begpicide srene wvestipedons. N\ Rev aspect of e defense theory wos o estblish that the
LANEPD mrade Mormensen a seapegoi and proweed Bredy Based o his sabers consecion with
Ly enforcemcos, An experl i o procedanes coidd Baee tessitied a5 1ol tallowng cezos,
csslssions, irreguiiuiies, mwd cover aps:
the prrescnce of {hris Beady’s farher dassayy Bradv's ssiement:
takiay, ovly an 18 miouie starement feom an accomplice s/ evewstiness o an otfices
veived homicde:
— releasingr Brads™s track s Didl tozensic ynos essisg,
—  tling o mrerview ether pegsons preseno dunng the evemng leading ap o he
shoory
—  hiting ro cecord or docwtent alleped follow up eterviews with ot Beady wheeein
be allegedly clintied weonsiswercies 1 Jos origionl stneimean

- lailoyg wo lance o conzmand level officor paesent ac the isitai snterview of frady;

1
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= daoworkings of the "RBine Waliof Silesee™ and how woimpacied cacibie Jispazie
recatoweat of Beady and Dlostonsen:

tphy 1o the mcdia, whike wailing several

= the dmmediage reiesse ol Morenwsen™s photops

seeks Detore any plotogzupl ol Brudv was eeleased o leaure thar Mozstensen was

pdentsiied ax e shoower white Brade swas allowed 5o semnnt vintcsily aoonyasons,

boverswshout s sigiiticnu eopencdizm e oo etlory, tral ceunsel couid huave ])f\'.\'cnr{'d
restony ool the abeve ssees Daal counsel Bad glready empioved Ran Libile as adetense
investigaoe 1Jibhle had been ahomickde desecrive toe she TAMPID fora cember of venrs, 16
cothice clreo trind counsed condld have ealied Dibble G wessicy tha TVAIPED Dad vichued 2 oumbee of
slasdnrd provedures und practees i the binadling of e case aud tie prosecaten of Morenszen

Hdowved o toee puss,

wlute Beady was
Alsosvaitible ol vonset was Rebern Picaarentog aoethbies pesseacgualilivd o restity on
wtacard pr_‘;‘iicc ])rrs(’r(]l;ru_‘s arnd T clevations Thar occarred inoshae sase. ieeare 2o was freseil
chivivge the early stages ob she tad sad coudd bave Deea used v vl aod bolses the defense
pusites.
A Isabdins exporr

Trial connsel should Thuve eagaeed s expert on iz Sach s expen cotdd hase bean

wred Lo revaomstzie CThe fighomg condnioms a e wme of the shoommyg, and, o e, ceabdis s shang e
evewstnesses cnalid nor have made 1 valid denrifiesiion. Cfighting expees eonbi Bave ataooesnfied
Uit the cemeditieas ag the g of the shoorawe weee deastically duiffeeen: than thesse obseeved by the

juey. Earther, key testineny could lave Deen provided aaoto the eltect ed swindows had oo the

wllesed alaliny of e wivsesses wo adenuty Movivisen us e shooter as opposed b Brdy.

4 RENIST)

e aand fonig by opers

Trial covnse] was siso deficiens for tailiag, 1o copage o balitstics expert. Uesiian comglered

acrer the ceia! ecotablished et o substooad wsoe exested wlaether the tatel slor was fired (rese

1
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AEortensen s £R11 Ao Norreasen Juei heen conviene? and sentseod, an eIV WRS rontacted tiat
wionlid hove Been avaiiable ro resrife iF seguested, msd stter pestorosng, tears dezerminied rhust shese
extsted o rewsonuble doela thin the ! shor was Beed o Mowrensen's e The snoe esprert
costld have been uditzed o cunduct eiection pacern paivsis pd ro diseredin the estoony cer Tormey
Jobngum s izl Albough mad cownsel was saadbugped by e Sace o Tomrey Johtsoo®™ iesomaony,

HES '.ll'éZLk:'\i Laclowwe, Bie sievertbeless shioled Taae e Luid s NS LL'JLl_'. acd s adhelsie e estils,

3. L extuer!

il comnsel was inefrecuve for finkiog, 1o cejngre wa espest va gasys, particslachy ooce whoe
cowdd describie pang members” prociivay tor carmysag guns, the seethodology Bor drag sales o
locarivn, and stwdard response by unknown individuais or vehicles Dy ol area.

‘Phe decensed in rhis case Wi an adonued member o tie $8:h Steee g s reet paay,
ematatag vl ol soutiien Calttoran, Paiderce eabsieid o show aba e 1821 Snect g tend boea
the vic s of police sheotwps 1e Tos Segeles msl ihose shoonngs sworld Tave o de cnre aasg,
an alert e e preseaae of uoknoway individuals tha focked Tike police oltcers, Ussder the
circamsinoces Uit existed in Decomber 1996 wach respece to the [Bth Steeet pang, there s o way
it pang members would eo? s e Deen anmed aed oo alest o tee white nmies shatiuoked dike
poice efiteers enwring Mo lelar Csrele adver sk,

TEL Sirewy AV 1:1L‘|e|{_>\'!'_§:11 er Croondes fend beeneslon is_'. rnemmboes oo 1AL §l.|‘:up:ul
Iaivistony o October 120 FYSG sad vhar shonsing wonbd Bace heen velaved ro s Pas Vegas ranel
ol the gane. An expert taotlias with the sogkings of the T8th Sereet gang sold have been able o
unequivocaliv testin hat the members on AleReilir Cireie would Tuve reacted s hostile tishion o
tlar progence of rhe Hrady veducle contunmae twa wlue sscdividuals shan feoked T Meares" e
ey wars ddejpruived o this covcizi restunoay because of tnal coansel's fafeee 1o ol and presens

such an exper

T}
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. Farvaies fuithoisy

Fral counsel was wwetfecnve Jor Bubling 10 copage 2 forenate pathciogise A forensic
parhelogist could teszity thar the vicrions gunshing wownsd was nog caosed by o bvdro shock 380
cubiber preectle, meanusge Morteosers™s Sige Sicer 380 weapos did aon caase Ris death, This
westiznonn awoneld Fave estabhs weel Thar Medeara was mosstbly Kilked by grelice oo e elber
mumbers of the 18th Strect cgan, arat the very least, creared a ceasonabic donsle as o bow
Maondeza was gilled.

B. Video and independent witnesses near crime scene

Lzial comzsel failed e b copies of video mapes From rle T-Bid Teange Uersihic 1erbat
rax suation, st an VI achine, o sterview witnesses 1o esiabln b drom ide pendent sources a
nsnber of crucial faczs. Ao ol these s deo fapes or wicnesses condid have estabilbished whetle

stior and worid Povee eee bl oo sulstasnally

Brady was wearnrg Ts glasses on the mghi in g
inypeach Brady’s vecsivay of the evers e e evemog,
C. [mproper pretrial identification
Teal connsel fatledd re ehalienge tlw ]')I’l‘l'l'j:'ll sdenobicasion of Morwenses a ?)Cii]g 260
j.’npcrn]issi‘s)]_\' su‘ugc,\':i\'c SN LU -J.c])[i,\'c i el due process sad i the oo wdenalicazess cehiedd
upoa by the S

Fhe wiorubeation of Aortonssen s e shooter was o Kev componen il the Stire’s case and

chimarehs led re Mostessen’s convictng Tor first degrree anioder. "Hrial coanset Jid nes challeggre e

precedures udiized by EVMPD, despite w ownber of tregularities. il counse? should have soupl

an evidentaey bearing o expose the sigaesnive aarare of the bee-up, ciophasizutg duat TP fad

relensed Mortenserd's phuotogsaph tozhe press poaos tothe e op

Drune provess chinse of the Fitth aod Foaseenth Qaneadssent focads @ buseup it s

siecessiy e tve aod coadiwive o reeparable mistakeo wienetication, o addidon o betsyg
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Jdesised cvcts ¢ assistance of couonsel ander the Sixth dmendmenn Moreaser was deoted e

ad a tuadanwaily taiz erial chrongh rhe use of the noared idemidicanan.

precess

The evidence shows Morrensea's wdeanticatog was unpesassbly mined by Tus phoiograph
being dissenuied 1 e med pricr o gayv ghote or Tve Toneeps heing shosws e alieped witnesses,
Lriad counsel shoehd oy e contemgocanesasiv challecped che admissaiie and demaonded an
cvandenmeery henrieg befere aliowing mw in count identigficanon we vecue. Aty heanop, it should
Also have beer determined swwhy Brade was oot placed o the phvaacnl fiseop slso, Tan Ricise, who
lrwkeet very sinular o Brady, was pick, o By oowe alleged wWaseesses ax she shooser. Hhs rdses the
suspreiaust tha Brady was e s the baeup becsuse of fear i e wendd beadenitied as e
shoorer.

D. Exculputory and impeachment evidence from federal investiatinns

Tt vonnsdd Eeiled o aebpeena ¥ nvestizative Jdocuments aed conduet otler discovery

i seek exeatpanoee evidence or impeachinernt evidence against Rey staze wirnes
I waes wedl kanewa thar the Deparament of Justice and e #75 were involved e che
i estiganion of the shoodng of Daniel Mendozs and possbie relied eovil nglas vivkuess by
wctnbers or the PAMPIL Fenlwr, oovid iignsien woas b poogoess whicoeht excaipatorn evidesce was
wvaslabic,
Fose exomipie, on Maveh 153 8957 st wx wecks bedore testhiviag apgains: Moressen, S
wilness Rubes Rannrez sold drie: e a Sace Division of fovestigation uodercover ageat. Uhar aenr
was working o ot federat sk foree. [ ud ool consel fiied s monen sor diseoresy pd

sebpocnued zecords, he wos id have uncovered sigeticant salenuaton wsmpeach the Raosrez's

estinony, Instesd, at tal, Ramurez™s testimnny st Tae Jdid non 1ake <f>|'=.1g.~; ROTH ||||<']1.s]]<':1g<'<]. Tlis

resrintony could have been substsuadiv vopeached by des eviiience ot his dreye deading coadier

ainrg warh kis other crizusinst activiey, wlich s deseribaed below in the toliowing secrion. The madve

]
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for Ransirez (o ideatitv Muortensen thus beczare cevstal clear aftes he wial voas oner Ble Tad 1o sy
whar was expeeted or o prosecution onse camber of telomes aad wwme in pree.
E. Investigaton and impeachment of siare wimesses
Triat cotned Builed o asxduat a therough backprosd mvesigaoon o any ofthe alleged
crewitiesses i osde: toleagseach thetr paoporzed eracled aual wessisnsoun.
With o winness wns rhis Bilare soree ghoding tan swishy Raben Rannivers Tee Moy 1899 onad
counsel moved for a oew il Based o aewly dizeen ered evidence concenany, Raoueer. 1 the

motien, coansel deserbed the imporiance of Ruacurer's waianonos:

The Coure will cleaghy cecadl that ihe St s placed s heiviest
reliuace upon the testimony of rhe alleged “evewitoesse:™ in ordes T justise
s coavctnon of Ye AMartensen, O those allepes? evewitnesses, orly ane,

Rubeo Rinurez, was able wo wdennds Bl dortessen g sl wdlered sheoler,

Tewas oy he whoe waz able 1o peek de Moctensea Trom o phyvsical fuzeup,

laaz 11t sess omiy atler e oawess unable so identis Bins in g nhote s o the
! i
day haetore, {losd Towssenpt, ppe 783 7130 [Bac 270 1467 69|
ooc. A7-2 ar ZU2E
Tlre cewly diseon eeed evidence concerning Ramsees conssiszed of rhe followine
ot £
—  lar selline seednunphesaninge doowmleocec e agersts one Ao by LU0 $2097
34 t i D
— uitagion dor possession of o Jdangenous weapon on Apal Dol pus
an arrest o domestic violawe on .\E}I‘i] I M D
astarrest {or robbery cn March 300 1997 which consisted of stealog severnl enzes of
brer from 3 foea convendeoce stoze wlhich was reduced 1o @ pross uisdemeancr
A0 arrest for possession of zo aaremscered Do oe Seprember 24, 1946
Do, 372 29213500
MG o these esdenss ocearred prios (o Roieez™s il iesumosy in dus cases Bt Le was act
rhie vely wittsess tolal cownsed Biled o invesogace tallv,
I

Oelevrs Ghat shold have heen Duby mvessipased prive so odad inciaded:

23
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ooty Remar: Waarsinez Zaka Baly £ - Tle reatiBed that T wies visithiy frends and andived with
gclfoend Aodrea Lagan. Te was gosdmdited menber of the 1R Street ping, vor no investiymtoe
wus done 050 the exzent nf his volvement with te gang. e wstitied thae Le was stacdngs e leave
il cac whueo she wreek doove 1ane the stley, Fle did oo wlk wclse poiice va sle “oighe™ o dhe
shonzing feagly meramy Bongs of Locember 28 1990], and Lo dd not gis o osttezza anuil
Precesushor 33 10960 A she phvsscad lineap, e picked Tan Biselice iy position #1 as e shonter, hae
mudicated thit Le thowhe he alze focked Bhe 76 Mortensen). Phis iamemation slsould Lave led
counzel ard the nvestgator @ discover thae Lao Riehic was @ fiead of Bredy’s aed mav have
pardcipated s " ashing expeditens™ af Meleiler Circie on previows occasming and pussibly eanddier

e same davs Alurtioes could buave prcked Risclie hecaose Tie recopaized L sdroas proos qacsdems

isvoh g Beady e Binclie,

Tosefore - She was Marnnes s girlimiesnd osd waes meble roidennds the shoorer, b

[

RETIPIEIIUE |,;'.1t] tesrireas ar seiad

thar the passcopes was the shoater

e e Rodrpgpery — Ve =tnned that he arcived in rhe moraing, snd staved Sl dae ar MeRediar
Ciedle. vet inceedibly claimed w ouly have Taad balt o a Aoz eer to dricke Fieowae leansg wipdes
i car when the srack puiled up, whee be beaed Rabeo Rasises? swie ey Jook ke aures” 11e

described the passengoer as foocinyg siched baecl T and thae there was a l‘:lp_ ll‘\‘;ill vt the deivee s side.

I tuzthes clazned Te was ol five Ter Cawsy when the passenges aniled oo wom and stared, “Fiew,

wlhere are yorgevs going?” and szried sbootig e g frons s el huad - Deapite all ot
sconalsteacies i his recolicerion Jforinstance Ruber Ramirez teid the police that 1the passceeger did
ot sy anvehiog?, be adeetitied Morensers in court o< the passenger and shooter This ddeniBeataon
~.~..'.l]- Te Lt 3y | e Liiduersio 'l--er."\l_'.' 3 6] o |.?l]5-'- 'l':.; e I‘
AUILS LILLr)SSC ).‘ Pire Lae borzzel hee wies wtslsdie o llennttiy Aborresse il e sawe 13 'P]'.\Ll( mn che
wveer  Leaces#1 Teares cdesislst Fadls o he eelity CoF Rodsiores” idenriiiczio: =s e alleocdly wis
l'l.'l:')gl l_\ e mare donzhr Fails orsro rhee e |.1,1l}n:\ " \.3{..':,[.(/’. (LSS5 1 1N B4 O £ TR0 MARVR IS TR L':_L L.Tl Wils

aizabiv rostrend the Dve Gocop becsuse Te Tiad 1o works Tna ease auchoas chis, i@ the audzorites

helieved chat b fud nov credible wstimony they seontid bave picked Bim ap asd brought T o <he
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Leup whetlwer e was ar werk e sor. This delsy aioased hins ro view the sewspaper photograpls
and coondinare his westimony with other swensbers of e ey,

Ruvie Auedtes — She said shie wits ingide an apavoent dowastares seher che track pulicsd ing and
she described the PElESCHETRT &5 elems cut with Black haseand gl.msv.\'. She sid she coold noer see e
driver. She wobd neopie nthe bouse die sares bad pelied gy, mnd then the passeapers feaned ous dse
witsdon snsd ecd thae g She ducked 2fter 2be st shot o hes watten statemen, she saad the
ssrergers had Long hae, e that changrad v here mped siatement fo <oz hair on rop dong e
back  She conld sos pick Moziensen ot of the phore fscup and ara phesical sineug picked lan
fanehie in position # 10 This compaocts watls Lowi: darcacz and the vepzons tor as idemification of
Ritclie. o inidal efrors was mude by sovestgrator Eou Thomas woospeak with Zeric bt vl cefused
rey dos o siless the civil acmmes for the Meadeza ooty conld Be preseat. Proper iovesigaion

woritid have cadialed G she was Dol Mendosa™s sterce-to-Lewe oned she annd Hiee Bazlee-to-be

stood e i i civil sude was soccessiul Ske ckeasiv coudd and should have Beeo impeached
Concerng, fer s the case ])_1 rl 3\.1)&.\‘5.|)i122j.' of fhnecisd gnin a0 restlE o dMostenaoys
roviciion.,
It s clear that liete or ao mvestigation was conducted corcerring the Noste's l;zj: Whnesses

wad thetr moves and bluses toward Mureoser. T proper investgaton and eross examioitius L
Leen dooe, @ suhstancal doubs would Juse exisied as so e sdeculicaion of Merensen as shee
slooser.

I LR Failore (0 file necessary preeial motions

! Melivg e devien

Teia! counsel wie ineriective for failing s tle amotion for discoverne. Fhar morion shonid
lrave songho informmnon about ali el e Suwe’s witnesses acluiing thesr enasimad secards and oulwer

Listony, The maution also should bave socphis Dorrer [abason’s nntes 1o the of e than e Tagd

anestims whezher the Bt shot was Bred from Morteasen’s pun

<
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Thie matzen for diseovery alsa should have tnchsded o segoest fnr o sebpoens diveetad w the

foderid authornes ro diselose ali excolpasory evidence so Morteoses., The Biinre o demmud amd the
fathisre of the fedesal prosecation wo tre over evidence, viviied Moerensen™s ripds ender the Sixth
Arnendmwenr e compulsen process, ceder the FHth oovecdment o Do Processand oneder the
Laglale Maendmenr s be sbie to present miligatog evidesee al the sentenciige learige.

s |

- Mogzar jar v of vnn

Tl vonass

Pwas wetfectve for fahing o seck o change o veene beenuse of the exeessve
aed prepndisul poblcite sboas ohe case
dertensen haid o right e a fair trial, et one conduetod s carmval vpe aonosphese,
f e SRR Y P - wenve of publi o  revned aeaphen
overwhelmed by press covengee. isd dominared by s wave of public pasaon. Dnsread, Marmeasen’s

sl wiee comine red aader an wbreils of pervisive sseds convenire ot was el o pesinfomnaens

The p]'t\,-cu..-[iun tueivdd tus byste

.

and innuendees,

asnd pfyed apeat tm frone ol the juc, sevewely
propeliving Morteesen Lvery etfort shanld have been nzade 1o quell e medio renvy | incinding
bt ot nnsed 1o secking a changee Of Ve,
The publiciy that surrovnded tliis cnse wiss peevasive feom the dare ot e shooriag thieousl
the cod of the trial, to the extent that prejudice slocld huve Deer presemed. Fhe e
dicrated that iowas pecessary amd pradeas o file a moion toe clsasge of veoue nciuded zhe
sollowiog:
—  LAAEPLY Sweat Czptain Lad disner with ibwe Mendioea !L;:‘\Bii}' sl consstbuored ro s
barial fund:
LVAIPD bad orgnized a clean up of Mekeliae Clecle wlaeh garaered consulesalsie

publicity;

—  Within twer howrs o Moroesess anes Sheeitf L Kelice hetd o puess confvrence wheee
he rmamedd Aorensen as the melie hsdividi] hased on nothing nxore than Br:\d)"ﬁ

.\'101'.‘.'1

34
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—  Fveer moreing dering the rial e uy had fo cooss o Loe ol picheters haodeagr ous
lvers prochiming thal Mocieisen was gailty of Best depree munder,
i Y . .
i Negpiresier avelios

Trial cotael was inciteetive For Suling ns move o sequestey the oy e vresenst thesn oo

el expostd o e pervassve publici sarrouedisg e ual as well zs the wthes outade fluences

it would altecs the pee s abuny o be foe aad ampaeral,

eaaown prejucdseial indliences thar A nfecs the ooy inctede the Teilinving:

- Jaror Reberte Teraate veasd abour the case after bedg adotonished not i do so.
—  bwroe Lldred reectved o visis athonse danng e seed Srom Mewro Dewetve Aady
[ Laten on Sandav, Mav 151997
— e micmbers oy e cross thirongh loes of preketees haading o flvess stanng fhon
Biriensen should be coavicted of i dearee samder,
e additisn <o consrisering incflecove counsel the Tilure 1o bave the Ly segivarered was

prejadscist to Mortensea atd denied Teot o due process and & Fundamenally mic sk,

/. Mateen Jo dimats Soeomic a8 sk ar iy ecitanion vesdene
Erial connsel was netiecin e for Luling e seek dfisaisns bosed on the foss, destiacoen, send

fadlere to presenve exculpnory evidesoe, Loaddirion to berngy cased ws o vialanen of dhe Sivds

Ausendsnent dghe o counsel, Morrensen hus assored iz issie s s sepacaie sebstanave
canstitrional violstion, The arsusent: aad pereritics contained theeein sre weorpomted heemn
wirh respect o the Sivrh Amendment violwdion by this reference.

It s well seaded peiociple thar the imenional suppression el isteriad svidence by

PIOLCCHNNE COnslules i vivkilion af doe poocess, wrespectve oF e good o bad izl of rhe

THTCINCC ll[i.l. L1 &N
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G. Evidencee of MeKellar Cirele criminal activity
Fral comsel taited wo sabpocuz LY MEPLY ceancds for crnunal aeavity i the Molbleila Lisde
arca to shove charwihort aodnahs the T8I Sreeer gz weass anmed msd willing o shoot as ar
Pecember 27, 89000 The satornmuen souelit shoud have incladed copies e ali ficld iatorosiien
cards 1T cardsd Froam the gang iateliipencee unit of EVMPDL Tus wlemmizoa woeald bave pooe
roward the due diligence ges was fuand Sacking by e courss o rhe morion Sor news sl
H. Conflicied uvestiguior
Trind cowsel aenigendy recommended she Taving of an invcsnigabive Bemne, Coroenver oid
Nssaciazes, hecanse the fivm had s contler ofiniecest—ithey reguacly voonked $or the civil detersse of
firsgarion apazost LVRPLY officers o othee cases. Le the midddle of 1zl preparaaon, the el
fHtigation ke Rean derendhiang TNMPD pressuzed Groover abamwdon Morreaven’s defense, resilring

s clage ol investigeross ac e of dhe most couctd mines ol e case,and o foess of vdueable

Prepasatiesn Uiste snad sesouees.

Thie cffores of investigator Jinn Phenses swho worked For Grooves amd Vasocinres), a1 simes,
were aetnlly derimeml ro Mostensen. e Groover bind tiken photosssphe o Mortensen i e
Llark Couoty Detenmion Center and thea Thonus showed thee o Ruben Rincieez thereby
bnilzrering Ramirez's abiline o identite Morrensen. Ramirez bad alreezdy bheen shown photogrphbs of
Mowreaseo aod aneaded o fiseap, and sl here s notlsings to be gained wo Moncoseo™s detense
Ly shemving Ranures the defease photogrsehs T hese photogepli< had heen wikonmder the gise
ol shewing thias Mortensea dad oot bive loog, baie, Bad were cortunaly vsed foea difterent purpose
by the sveanpasors.

the change of vestigaror wis projudicid Decisse iwas Thosss whoe Jon febraney 1,

ety andd Nortezsen

LOUT) Lad vennpieted e testisgg vaohie toaing af Brady's ade e, che nde

rouk late ac maht on Drecmder 2701996 aod oy eanly in the mocasag, on Deceasber 28 19496] and

who desersuied the seip would have mhen over 25 cacetes. el connsel faiiedd ro have Thomas

l.s
by 3
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Lestify to this westing at teial. Inssead, e Lad Do E3bble, cdheravestigatir whe repaced Thomas,
r‘~5r|[-}- (13 j\lfl}' T, E'-)l}_:" r'ggh; in 1he urddle of vaal aad under Jiiteeens condiziont<. Ihbble 100k over
ax e detease investigamor on Marels 23, 1997, fust oae month betore the sriad <lacsed. Unsder shoese
crreunEmnees, teist cowmtaet should leive imesed to conanue (e rinl b consnauaee woukd bave
ailowced nose 2oz @ proper iavestgtun witn the State's witnesses and for she mations desezibed
above o be filed and expert witnesses wboaed

i. Fuilate o investigate Rrady’s time on bike (cam

al counsel was inertectse tor Ddiiegs scinvesogaoe L.'Eu'is‘.nglht‘r Bradde s acsiviry wi e g
et of the TYMPED bike st By soterviowng hes feliow utticers. trish connsel conhd Tavee

established that Brady previousiy worhed i the MeRellar Pulos Verde ares and haud gone oo

“ponchusg or “fshing wips s the ared and had speciic kouwledge of rhe aley where dhe shoosiog
zad sabsequens escape ok plice. The ntormutiun was uizinusely sevealed 1 conguacdon: wals he

Secleral civil i investgmeon: however, trial counsel should bave wvesigiwe this inlonnaion

prsos 1o il as a sesult ol znunymous phone calls seceived By vounsel o bis sloce salt.
W itesses (hat were avatiabic o wsafr on these auatess ead o daspeach Beacdy wehade, bus are oot
lisnsited e e followsog NPT oflicers
Hrian "Opee™ Mo
—  das Lo
—  AMausre B,
—  [oblo Sheebneg
Tewn Fister,
Willsun Butier,
Serr Ronzadd 1oxg
- Ko Fhonas,

— Davl ".lil'rs;
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nark Fowler:

- Pere Bofiell:

—  Stewve Tarova
Brao DeBecker;

—  Jim Meeehell szisrer bike sguads
T Bigrenos dmisser bike seuad’:

- Joe Mavigla

—  Nreve Naeple, who indicated thae tae bike ream, mclucding B Jid feise diseead
pateol activites i the 8t Streecd/ Mary DNoca aveas This wesisone woould Lave
directly cororadietend Preach's westimzory tha he dhd oot Ko che awes;

—  Alichael Ramirez who zid e wasin the aven of Melellar Cirele vn several swsogsions
with Brady, Rusiorer was w clicat el Fruok Creewea on anrelued marters mwd had
sivens Creten infnriation about the bike reusn fodividuis ta shouid have fed o the
investipation referenced herewn
Devie Moedu who aiong with Otteers Bud Whitdey and Loy Barrew was takea ona
“ride” by Brady atzer rhey ket a bar juss 3 tew months prer ro e MeKellaz shootiog.
Muslyr Bad provided s pdornsoaons o wad ceansel poor so amal, bas the mzormngion
syt 1ol edicted duzaog Lis aial testzions .

It is unthavam exacey wheo thes informanon became kaown to tal covised, henveved, o
wprenes that sn saomimnes inforaner was supphoeg ssificienr infomsmezion ol eosmsel thag
shenzld have Ted 1o the apprrpdare investipation, Arter seiad, when the fedecs goversment was
|0(s|;uyg\ into the actvities of LV MPDY this cvidlense begs ro come o e angeriom of shemedin, In
FEEDOISY W tlse |l'\|L]ﬁ\‘]-*_:.' ancd reavlimt sndsiwe pressare, the Tuoicide detevinves concdue ied bizericeas
with the bike syuad and voncovered the ap of e seehera oad Began o compaizn o il e

Frar the damage hiat she rerh wondd reveat. These wterviews prompted @ new udal wcioao. bat
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conttzel was left with the same probiom, Le that tie Jack ot iavestigation amd due dilience dooned
Ay suecess of rhe moiho,

Tlsix teslmonsy weaid have impeached Brady’s toul wesinneny that s2owie dorensen’s ddew o
tarsiate the aliov next to MeRellur Cirele aod thar Beady was nor Bt widobe ares,
Farabizhig that Brady had been antalful about sigriticmt ssnes s the cise veauled T

destroved his credibilioe belove the fee. Aadduiunalle, use of such false westimeny o pmn g

convicion = sepaate substantive basis for rcloas o deninl of due process. Whether o nor the
prosecution knew ar the gme o irial fhar evidenoe nsed spansal Mortesien wirs Lubse, silowiigra
com i tion to standd desnire presens knowbedge that maters! evidence was Mlse celates due peocess,

J. Tnvestigation of Brady

Trend counsel miled to vestpe Brugiv's ]);]Ci‘.;.’t;'n)'nls'ni and dizcovee subsanal evidence 1o

v prolulie

sl s testimeny at trind aod esiablish shar b churactes ws sucls et 1 swas b
rhar ke was the shewrer and noc Mosieosens Avalable wainesses inclucded e flloe iy vioresses,
Bt fmietn — Tle karew Brady Lelore ke e e foree and of fus violeat propensioes,

Mare Beerry = Pleradings fifed by el covnsel after Morteasen b heen coemvien d rovealedd

s dussog the coarse of the tal Seornsed recesved s anomrmnus l’\'g.t‘]‘.'h{)('!l‘ il e swhich rlse eatler

stated thar anty severnl weeks prior 5o che shootsag, 3 gueston. Chrstopher Brady was o v ansd

cold Ot r Nk Bacsy chat be would dike o do o dvive by shootog™ 30oc 30al 2657

Vecording to the Matien “Barme informed the detense levestimtor shao the siony ws 18577 ad
vne el e prosecutors inlonned e Coom durbizg an in chambers discusston adie ofice ol e
Discdet Adworney ngd been oid by Oitces Bures e the steny wes "noosense ™ 0d ar 205758 “the

el repnesentiizon of the prosecer we

RO We have tatked to Mark Beary. 1 had i bwvesapssor alk
te dlack Berns TTe said i is nossense but § wasited 1o wake than puet of the

10 l'l.] .

KH
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Nothitg more was ensde o the wilormationy e afler Morensen was ensnvienedd, consnse |1

Fled a owotionr for ew tend based on the evadonee thar Beesy admirsed was tree Qoe Brady Tad
seviones e stated that he wanled ro do o drive by shovtsoph, The calpatilitey of e Suate Loy i
cepresentarion as 1o the excuipaton wstoony of o member of law cotoreement is onauer
addressed elaewhere berein, What is even more dissucbiog acd digdicuio o Seliove ss s e
svestigator tor the Districs Arromey™ Oflee would caliooembee el the TAYMPD ek aon sdeasin
tunscld suddlciensly for the Oificer o teel comlurtable cosaghoe answer guescaonas, and wouid deay
the srcmseests Beciuse be didh nor koew wlo e was speakeng wirles (S eg, Dioe 361 01 20072881

K. Latimidation of McKellsr Cirele residents

Teead covasel Biled fo imvestigare mud estabbisb at izwa? thar LYNPLI actively maictioed a

covrcive presence iy MeRetlas Circle wpr thirough tebat and inrdated e resadents of the aren in

order 3 sressure Bien mte testitviag aeane: Morrtensen wed wenndhinge Bio ss the shooter i onder
: LR S AR

tos preaeer Brady aed spawniog muss hesreria among the resicdenis. Wiovsses o suchimuesdat:on
inciuded:

Jackie Bagze - - Slse ook phioterophs of Sae Buads.

Raower Zarzzr — Lraroel Mlendoza’s stzrez tn Lawe, who was prosent, and observed thase rands by
TANPLY and had prven o starerment toahe civilastorsers who srould bave shased the insosmaron,
Il seornmnon wostid bave bees avadable we imad counsed hadd a reguesr Beer made te the ciyvil
e, Cotser basd been made with Zarite whao requested thatatoreey foe Dempsey be present Foar
e intervicw, hut oo follosw -up was made i order b asmsage the wsterview saod obtaus Jdae
wternn e,

[.. f.ack of witness preparation

Frial conese! failed to prepase characier witlsesses e teslity, resubiog fa the alrimely

detrisentil testdneay trom Jese Caiberiro, Chis, ue ture. promipied orizl connsel ro abaondenr any

atept Lo call addiriona] chasctes sounesaes. Jose was ol ioecciowed Lo o tew osutes by el

a2
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cortsel g the morming he wae sehedoled o restity, resutong i peejadicnd weaimeny cosning Lerose
the jury.

Ao the eiad, counsel incicaned ina leer to Rabece Piccarveto’s enmplover thal YBoar el
reasois, adwer s st of e charzeer wiiresse< i the case wag ain tsedd by e prosecutar onocress
a1 deodesd ang 1o eall any firther clwrscler wilawsses.”

M. Rusly to trial

Fraal counsel was incftective for allowing the case ro proveed 1o i0ml s fous moaths after
the shooting whet there had been toadeguate il preparaion sod o estiganens, and whale che
publicize sarroundsay the cose was stll Rigle Aduelay @ the oal date wesald boses resubzed e
informaien reimcding Bosh descabed beroa bewap selensed prior ro Motensen beings oried sand
would e resuleed 2 an ;iffciliiit:i|.

Tle perezudicsad napaen o he Bifcee o nvesigaie and prepare tie case sor al os

demonsreaed by 1he opioioo Tennelsed Ly aterey Netnteth Relerss who wie

andig: the

wrosptul death Bigation filed by dhe dMewdoze tundy. T lorrer writsem ro | 'rnk O

01 0N
Scp?vmhcf Li, 1997 Roberts made 1he Foilowing obsenvatzon:

This ol les s bebye extended o Mre, Moctensen insd his Sensiic swa
N

teker of pood fith that shey will coopesare wals our savesugstors, Tuis

appavent o shus Broy tae Clinstophes Beacly e been the

varelin teleasd w b sheoe L2amel dleidore amd flaa b has aeenscd M
Moertensen ul e erime in an artemps o pootwect busisellt Frons where |
abserve thiops, Mo Morteosen had norhing rodese by coopemting with cur
wsvestiazion sl cvervthuyy o pan [antagrecing 1o shane infinsation
with veatiesd Mr Morreasen which nuy be Telprul e bis sppeal T have

stareed Betore and snile apaio, nestler Uos et nore dhuwe Meodoza Gy Lave

ann desiee to see anmsrent man sl the ress wof s e w0 orisen.

Fhe error cl procecdieg o ol sa ausckiv s ssel T demonsamied by flx e separse

menas for new real iled shorsls aster e cosvicsioan,

s
et
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N. Lack of witness preparation for Z.oc Martensen
Trial cotae tuled o prepare Zoe Mortensen o estdy sucls that shie contadiceed
AMotlensen’s testimuny conaerming shetler Be wore hi fuuwee pack aod wheee be placed the g
wheo be rensoved i Trosethe Lese pea k,
0. Last-rmoment simulated test Niring
Urist vounsel dad not coadacr asimelited sest oy, Do B 's troek annd the Tuesday of
rie Last sweek ol sl just ooe '\f'.i}' lreloste 'E}llT(in;_{' Dilkble, rhe Jetense iﬂ\'t‘-.‘-t'.g.l!t:!‘. an the srad re
tesy az to his Badengs, The jore appaceedy bad aleeads Deen allowed aceess ro the rrack wnd o
conduet any sneluions withour she beedis of having heaod Mortenseo’s 1estzoesny on e
reenzennent from she deleose stusdpesan s sech, e oy most likely g aieady neade up s
et as Lo whethies Bruade coudd have Bred cas of che passenper wandoas Betore Lhbsble was called o
testit,
P. No preparation to rebut alleged prior bad acts by Mortensen
Tral ceunzel faited rodavestigte Moerncnsen's sileged poore bad st a Didineds, o order o
sdeauately repel the nuszepresentitons awde by the prosecator about the facicand alyat
Mortensen inarmusog seaiins e eonen forssoed,. Maostessen Bad already been clesved by
Noevada Fligginay Paoced invesigasen conduczed by Teooper Ladwrds iato she sileped 1mnideat. The
mcedent also had bheen invesrigared By EVAPLL Mocrensen also passed a polvazaph il LA

préve b Bis Juichng, a8 o peiioe elicer,

I3. Ground Twe iacftectve Assetonee ol Couesed during iinl

Mocersensalleges fis state coutt cenvictin: and sentence ace vaconsoreannal, wa vusdasin
aof bis Fafd, Sisrl, Bighth and Foseteencls Ammsdimeos dphs Beeause ies tead aiomey Guled o

provide ellective assiaance if conasel.

34
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Ulneler Sevetionad v I ndugfon, Noriensen ws also enucied (o treasomaine erective

Tirom his triad coutssed dering reiat, 1GO LS GOR, OR7 {1984 Fis coungel ud v d':lr}.' HY)

AsslEt e
hirenge to Dear such skidl aad koewledge™ tiue would “zender she reinl o rediabic adversanal sesting”
LEan GERL s shown below, sriad counse] failed ot duetvs Phes prefadiced Masroongas Tiheoe s
a rensouable probabilize thay, but toe conosel’s woprotessuwoal eroors, the nossleoad she procecding

woitid have Dees cillerent.”” 1d =t (24,

. . .

Supporting lacts

Lruring texl the following errors occinrred because ol the dericion pertornaunee ol ztal
counsel

A, Attacking Brady’s cecdibility

Tiia? connsel Baled 1o esablish duray Bradv's cross-exiunivation thait e licd aboet e

alleged thirte rmnes of sdriving aronad hanssiog, peoepic artes goiny t e ATML Use o the ATTM
slip nsd the ieve of the 911 cail would have corclasively caablished the ne onoes s guestions acd
rlus it would e e beeo impossible to have areved at MeRNeBar Ciecle ax clasmed by Brads.
13. Inadeguare cross-examination

Trid votse? Tnitvd woe adoquazeds cooss exanmne the primariod evewiinesses ro canbiisds thar
tlevie was Ao passibilingy ey conld make o valid deatiGeatono ol Mastensea. e alao taled ro
imneasl: hem o thesr bhas against e police inreneal and Mooenseo speativailly. Lol coused
shondd have stilized a receastrucion of the comditions and as expest on evewiiaess idenisleanzon w
show that the ideatiqeations weee obyvicusly tinred, Fxamiples ot te Latures ciude ee Do o

1, Foanin et Noriines

Tuisi covnsel Faled 1o esrshiish thar fejae and Martioez, the couple parked in the compaee
sur G 2o B0 feer away, would Live beeo touking directly wseo the hendlpius and throsgh a rinfed

window tnm the dacls interior of (e caly ol the ruek. Under vach crrcumisiaces 10 weonid fove bees

unpossiiie 1o ity citler vecupant or Brdy s treck,

o

-
A
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2 Rt Zezeiter

Ruoma Zurita resdbicd she was looking througds the bieds when dw soack pulled ot the ulley.
No eftors was made ro derermisae the tvpe of Biusds aod whesler sbe pulicd theat ug o separaced
the sbatx sad londed Grough, Photogaphs should bave beentaken from bee wanhige polt leside
the apaztment arzd with o reconstronerion ot condinions to show that sheg oo arald nen o

rmse s vadidd identfoanon of sl occupants of Brady™s track.

1, Ceedrrzt oail

Al at the tay wirnesses From Muolielie Ceeele were lisked o lie IR Sireet paog, aod
evidenee should ave beeo presemed te shon shan the gnge seas senivined sooomy ibeag necessae
toomes the prdice, cven comue pepaey, by weatidvog Maortenses as the shoote s when ao such
decuhicanen was possible cidere the clrcamannees oxdaong ar the time of the shoonog,

. Changes to McoKettar Circle

Teisd counsel allowed sl juey o view the crime seeoe altee o lud beee donstieally cleaaed up
Wy the po]acc dc:.!-‘ar[[ncn[ anchunder contditions ol ware df:;nl:l:it..ﬂi.‘_.' ditterans sl thar which

existed oo the asigin ol the sleing. Noscvond wes oode ol the conditons ol the viewizge v wlsn

|1;l:1$l135cd ar the come soee TThis Slore addicienlie dended Morvrensen pt hiss Chomstindioesl raghit

ter e present az sl eriizcad stages o e proceediogs. The jur wag allowed oo the infommation
they obsered ar MeRellar Crrele, ver Morteaser wis not present when (e viewing occuned,
Additionally :he ivey was notaken ro rhe alley whese Beuly drove agter the slosiisg, wluch would
Bave esrablished for she jusy st Beocdy Taad o e Bnailzn wizh dhae o beoodeo o deive doson wine
apprared be be o desd cod alivy 1ol caset abserver Dugog taal, withesses Maroner aod
Ravdrgacy ressificd shar only a peesea tosliee wilde e avean would Tas e kavwa thar ene conld exir
by way of the hack atley.

e ]')z'u';lkﬁx:u froon Glisne to msure s e ques only view ed the arisee sevee wnder praoper

clrcamsinees o ~lenan by the recuest oo Mae O L49 of faror Patrien Tnss

3
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THIE BAILIETS T pot a nere feony the unv Parsicia Meleod Feass, the wll
red haired grirl, " ean] we gooout there at aaglu with 1he ceeek o look s
the Bghling, slso ro sec the endor of the tircand what o loohead e
i

THIL COURT: Can't seosd chenr owr theee at afght. T hat would e she
higgt‘.\'r svc.r.rir_r prothn\. Fivar 1 e, :\T.s' ATINACE N o J'i!'l_\_‘: 1 1 s
Limedd e sevusciny,

S CREMEN: Well, Tilunk t's probably the best avawer anvies..
it zeed 2o sendd

| ¢y’ sk 1o sed themt onit shese.

TEI COLURT:

tleenr cmat these, The anssver s s al 1hEs e,

(e, 31 30 22050

tlzn e be donie voders condicons as cdose as possible to the rpbon guescen "Loadloss che s o

view the aliered secee dhiring the davime gave (e v o deztorred view ol she inesdesr,

D. Brady’s familiarity with McKeliar Circle

Trial cottnset failed to presenr evidence wod testimony o establish that Beady had to be
farailiar with dMekleline Crecle mwd tle suzrossdings avea e ozder o iwesaplish his escape thieeugh

e vareoss alley o would appesr te be aodesd cod o somneone cogintnened: S wizh the

HESEAN

F. No premeditation or deliberation

Trmal cousae! Luiled to srue te the jary that ev e in Mostensen vz the sboeten (0 was ool

fe, L1

tirst degree mazder, s there was o premediocon asd delibersatiom as Gefined by Bsed n e

Newv. 215 235537 U0 P2

TOOLTEN 02060 nsd faded 1o odderouny wssrueiton propesy
detiningr ali el he cienenes ol Best depree mnzdez,
1. Diffcrent shoulder holsters

i counsel Hitted to establish durtop thie tnal that e shoalder Boisters Srady demonsteaced

D coart wis s e ooe shar he wonid reoseaihe weae selen off dose, Ulse shoalier holzzer char
L s Diugge

Br‘:]d].' Llr-:lu_ifhf_ vor el wds o Farther hiolssen for o 30 setasgonici u'.!!.'ll:t:} WL

17
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- . . . .
AR TSI N T B N s S o A S U AL
! 2

DuaTOVITLY A U e D0eeen
: b

[oates s Boade 1w

AT G CUIRRIR IS L ARTINN FFIENETIIFIEPIE SV TS JPRNE D SPS EYTR O RORPYCNEYEY PN 3 RO (AN
e wear b e aale e Tadene sende T sl S the W bt woas ol
Mesrtenaen brought shes e te atentes o sl vottsel huot was aever vonesigd

sider Bolater wa- oadnnted

Ontieer Devia Mabz was alqo aware P ihe wrong 8
cadenn e st ienesd oo el ehe ey duemge s pesiesnmy e s oo aliosesh nede s el cesnee!
Lt o ehaon s testimors oo Mo, e e el Morreraen Tad snlormes B e ihe el

rowsize. e ooz tae 1o

4. Witnesses feared cooprrabog with the defense
Prgdl s 2380l To el s s 100 ey ST Wi esse s sl st el
wrtan noehle s ey spoke with delense tseeeatess Speciaaliv, Befvere Rt Ranees waeacd
e with b Thsamas fdetense prventimaton s, e bad e onzize a phone calo o eak sl onnieoie,
Watnsires divl -pesikowseh Thomas alzer the plaone cadl, bur ihe restimuony szl Faves <heosrs e

coer e ep b e estorcenent s st onhe MoRetle Circle waesses L Rise

ot Lo Beers teeemteseeod vor this =i, s et weeomld e descobed e o o nananed b
the valec e ke iavs and secks Sl tae cheeenge,
El. Mismatched deseription of phusses
Lezadveeanzel Saded veochicnt cr pressno ettt Rufen Ramerees s Wi e nganer b

Pl the shoecer was weanag SLose ronnd phasses” Lad i Mosersen’s sl ases dad e fnahae

descezpie Fon Boads foed plasses s iy Piedd o descrpraes,
I. No abjections {0 prosecatneral misconduct

Lo counael Guled b ebject 1o emeronn e nstances ol prosecutorial ceisonodoeo e the

trnal, v ladiogs

-’
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i Pozndens dired S0 FIERD ot fen 38 jiress
i closiag aspemene proscoeror G Gurnton posnted @ S Szuer 380 semit autenatic

Landgrun D Moreasea’s off das weeapon adhonted i evidesce ae el diecerly ar dae foey, enusiog, o

embers of dhem o react msd deek avmy st was dne fieed st cheny Oae ot the s actualiy
preped when this sopropec demensistioen tevk ploce. Thss was bighiy prepudivial and shoeld Bace
been rhe subieet of @ conteiporancoas obiection.

- (.r.f'-'f';',-'-';'l):';' lg"'.fffjf'f)g.'

D closzag srpsinest, prosecutor Guvmon turoed wowasd e audsesee, wlach sacluded

Einy aneaiders of the Meoendoss tuenite, aned

iy ed gracsorme phetegnasls of the deceased. Ths
sole wrennen wis o ohelt a resction fran: the andicsee and neiloenee the ese asgs thesr reaction,
aad terinsare thar the presg would be abie rodisplay such photoggaphs oo he aews and in the
I':L‘\\‘.“E}‘.li}cftﬁ

The fuilure ol triud counsel 1o prevent this conduet wis notonly 3 Sisth doendioent

vinlation, bus ako adenial o due process and s adioscowsily Gar aiads 3 die e Jeast 1o asoid
the due provess violwtion, the comn shonid fuece ietesvened e gres et sacly conndusn,
]. Swastikas on demonstration gun

Tl counsel fadied 1o object 1o the admlssion cla detnoagstonaong gun Gl costzoed Nz
swpsrtias on e handles,

Dawring she ressimony of Torrey folisson ad Lis dessonstrsion of vun aonies or Jocaaeos,
Tufiison el wo g ot of che crme fab chae was sdousted woo evidence as pacz of the poaop he
wilized i demoesoeatug, for the sere fhe pan ased by Jahoson was an chl Geanan palice prstod
Mhas Bad swasrskas oo the pistal gaps, Thes poo sss adioicied e evideace aad tie juey swas allowed
resere The pun denop deliberations,

Triad couasel should Lisve abiected wad srrevened the sabinissions ol the gan o poevenn e

sufstle prcjadicial wmpace vas clre pare, porteaving Mastersen as s reist or whise supeosucist nieis

K
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K. cvidence on Mortensen’s glasses
al counset Lnded 1o presenl sestimony o establish sha Mortensen did not always weas lids
wlasses ol that the sty ie ol gheses he wore were aor sisall aed seaad as desesihed by Ruben
HERIRIOR
L. Missing or faulty jury instroctions
Lrial counsed ailed e offer juny sastescions o properdy and conscinermally iis-ioet the
sy
i, N e fovaere adrsciton
Lo was abvious duzeay the ceesd, espeaalle stftee Mereosen™s testuzesu, thad the theory ol
defense Tuinp preesented was B Morn oses was proeseatin e oack werls Beady Ba had ao pror
kaosctedae dust Brady wis gong e suddeaiy i santo tlie 181G Stoeet paay, ez of e rhe
weapon vit of the passenger window, i evern corunal case, adefendant ¢ eatined to bave the ey
snstrected on say theory ofderfease as dsselosed by the evadence, no oures how wesk or mervedible
that evidensce sy appear s bee T e 84 95 Neo 339, 340546, 304 P2 725 730970
Tl Nevada Sapreme oo has lonse appooved of the fallowane msorecteoa: w cases wlicie a
Jdetendang claims ol be was cweeely preseant atsle scese of a crne:

MMere prosence ar the seene of the crinwe wod koowledge shat o crisse is
beis commitzed are et susticient v establish that the defendant aided wsd

ancricd the ceamwe, unles: von Bod hevood a ceasanalale doaist that <l

defedanr s puticipios sad el oerely s Roowing specisior,
Broada po Yo, TOX Nev 601 G717 3028 #9380 VS TIVETL The juny wae el tstracted o the
concept of mere presenee i very welt condd have believed thar beeanse Morensen was pregent in
tlas ek wler: Boady thed b shows be s haowld be hetd equalle labie

Connesel was inerrfeetive i failing ro insase s dw ey was propeedy instecoed.

Addinooadly tlie fhiture g insoreer on Maoztensen’s theoery of defense violued Tas Sixeh and

Jii
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Fourteeds dmendmere aghes o adegoate wesouczion, vight o iy oad mud shie process of Law

ad a sndamensally iz oeal

o fesedenonr deitnetion of peveecdifoiod i sl

Aproprer detinitun of the clanents of e degree musdes woald Lave requered she b o
fusd (i ey believed e woas the sloosers i Mantessancered agrer rhere had hrea time for passion
to sadhsade s dehiberanon e vccur Because o seve uoconsicdered aod nsls i:]:l‘l:[.\'r s 1o delierate,
S r]:nugh 1O nelades the inzentn s k30 Marsmansl 6 H;;fbn!’,"_ Soafe, LG Nev, 213, 994 P2 TN
20000, i order tor she jary in this case fe retusn a vesdser of dest Jdegree marder ey shoeld lave
Lsevs) requiired to Birst fud chat ol .~:ho."nring was neor a0 uncetsidened and msh 11315}'-,[5__“:" Mt thar
the decision v the “result of hosght, weishing: the zeasous tor aed apsiost the acticn aod
conssdeszng the consequenues of e scaons 7 L6 Nev, ag 236, 994 P 2d ac 7L

Iowenr el the Sene™s s vesions of the evidesn e s aee L'|JLL'L§, thivoe weass sier e sdenee e SUE¥OCE L
toding chat Aloctensea acted with prenseditatan axd dediberation 1 tnal coaesel had wsuzed thae

the biere wess propesdy insrzocred, o dstferens verdice sould Bave heea the coade, B additism e bheing

dl_'pn".'ud ol Tas right o eflectis e comnsel, the erronrons AclC It t]t‘lil‘iil}g thae Cietaents nl et
depree aweedee deprived dormensen of Bis viglhes ander the dee process Chanse,

waliore

1 e frere o cpenainiea g B Ll
Trad connsel was weffectve For fnfing fo requess aa instriction oo evewsoeess sdentificaton,
surl: s the foitoadng

Tz el the idendfisndon wsimony of @ wirness youn sheeld
consider s of de tsetocs already menlinacd coseeming vour assessment ob
the crediadite ol any wrness we greceral, and shoald also consider. s
partseukes, whether the witness bad ao adeguante nppociuaty 1o obseeve the
nperson in guestion ac the ime or does aboet wiheel the witness estiaed.
Yow osay crmsidee, i thas repsrd | sisch avsteers as the ezl of e e

witiess Jusd hovnacs or chserved the peesor s cindics ginaes,
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H aler exonuotng ali of the resomony o evidence 3 the case you
ave worasonaile doubs s ro the didendiy of (e Dedfendant as 1he

perperraior of the cttease charged, vou cwst sl the Defendang vor gisiy

batih Corcuss Patsera Lsircetion, No. .
Sich s instruction showdd tive beee oftesed s combbution wirh rthe see o a fuily peepased

erewitiess identificninn expert, The tuliee o de so aor onle deried Moztemsen o lds btz sinder

the Siih Amcodowen o efieonve assishnee of connsel, bur sleo Sepded him Due Process of Faw

e 4 felnoensslly Lude ok
. Jusduiectrore o oredrhality of sivien sisers v ad\ ol

M Hian sofficiens Fearinmony and recoris wese sailade ro show thar weroess Hamizez was

2 ey dealer and twese was owsre Uio ceougin we gy e te reaseoder of the Starc’s pusposted

crewiiesses were iavalved i deog ase and sales. N osrundard wsrruetion oo the testinsony o

witaess wang or addicied o deaps provides:

Theve Tus buen evidene e irnoduccidan dhas vial tha b gos cinnesnt
called ne awitaess 2 persen whe wae usteg o addiected o doggs when the
Gy s e obsened fook E}E;wc o WhO IS oW iy drl:g.\'. Linstiwe: von
hac there @ cotheg waproper abooe caliuee such a witoess te resusn
concerning events witlun Jus pessomal koewledye,

€3 the rler baud, his cestinooy must He examioed wizly greares
serutiny than the resnmony of Ay Oolher wirness. 1Hhe cestnnasy ol o
winness who was usisg drugs o the siose of the eveoss be s esatvian aboug

stclse wime ot his estimosy may Be less Belivsable

or wiie s s doees ¢
bocanse of che etffect the draes may Teave on Ias abilay s perceive o relate

e events iy iwsrio,

I von decide o secept his restimony. afrer conadecing it in fighs of af

B A 1

1he evidence n this case, then yeanr sy pee 10 whatever weigla i

Liod i desenes.

MMuder Federal [y DTnsrenczions, Z01 {120
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Triat vounsed should huve requested aninstoucrion simeha b e one cied ahove amld
preseoied wstioony sd evidence shar impeached the wstamony of e State’s pueorted
[REARTI & ST A

1. Wor enrdracdign on pdond

IR A T O Y Y £ 2

Nevada Smtzes and case kow Lave Jong sathonized te Foilowing jory isimetion where

twere 1w evidence of ttoxscation and rhe come charged & ooe ol spedlie nteo::

No acr cossited v persors wliaie s seie of voluomny
mtoxicaron shall fe deemed Tess evioniaal By reason vl thil person's
condizion. However, whenever the senal exissenee of ane paricelar
PHITPLRSE, 00T Or Hent s o ovvessiry elensent o consuzate aparecelar
species of degree of erine, the Baer of ove's inroxicarion may be e iate
canss i rinn sn derermiing snch gpose, imotive or et

Tozoxzcation o be casdened 19 Jdetersnongs spealic atea: sad the
ey s Been fofermed as fothe possible efteer of intosiction wpoa the

{fomnarion of srnomal e,

N v cdeedreede o Sate, BY o LS BL 483 PA 208 (19T 00 e 0 Vi, T New, 169, L7

O25 P20 110, P70 2 1R
Tring vounsel Bxled to otfer the abose sastrection, whiel agzasn would Beove meitigared eaains:

e jury finding Bret degree murdes as oppesed o o fesser otfease. Fven thongh connnsed argaed Ui
Morensen was aor mely as HBrcde was che shoorer, the asee should have een propery insorecied se
thutt corvictzen of o lesser odlense was possibdie. The Diifuse o sonsiracy was poeisdics] o
Mhoctensen zs the jun convicted bhum of arst degeee merder wathout bewrg cold thac ks satoxieation
cold nexare the specsfic intent tecessany for first degree premedeirazed and del:bezare asender.
M. Failure to call character witnesses

Tl counsel faled v call charaeies wunesses o Sehal of Morenseo even though the samwee

were ey orzestite, dhee shwe ooial, ceamsel aodheazed wea letes e Robeor Paccioeno’s visgelog o

vt oo wzeoeal reasens, afler the Best of iy charscser wsreesses 10 e ecase wes abirisend b 1he
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proseciior m oross examnadow. [ deasdoed sot o ealt any farther ehismacier witnesses.™ 1he

wiiiesses it should Juve beer inrenvewed sod ealled 2o minl inciuded e {edloaweing:

- Ldenise Lacasscn=-Ac aersong
- [Nsko {ammong,
- Eosul 4 arminnn, Sesy

- Raul Carnmosn, fe
Beovivndo Perez:

- Celorna € uberirao,
N e Caara o

- Aatheay Galvao;

- _fll?ic\ f'.:li‘:)('riro,__ir.:
Raden Tagan:

- DHege Heolrez,
Chregrorio Liarci,

- Paul Zanson

- N alzada Zacors;

- Tawrenee Besires.

Foacls nl bese wirnesses wonalid Bave rescified (‘1)!‘.(‘0':'111'51:,_\: slortersen's |(‘I1"': §li;:[<1r}' <}l'|\r}‘<5(i\'c

{rom

velztionsheps wath dwe Tlspusie conuneowy. Be hud associazed wite ail of these tndividoal
amvwhere benseen three atd caeony vears aad cach of theo would bave beencadliing ro sesrfy o his
Hoebalt o ol e counsed was owenze ol he indivieiols wiliuge tetestite o Moviepsen’s Delsalt snd

was s iTreive s violidon of the S th Aevendnseel in men isterdiewing, preparieg, aud colling laese

witnesses 10 sttty oo Moztenaen’s hebale

4}
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N. Policy viofation tor release of (ruck
Tt counsel Esled 1o preesent lesomeonsy aad evideoce b e relense of ih’;"d.\”g ik i i
than 48 hours was aviolsnon of the TAYMPI polioy sssnn] wish respect o eelease ul evidenee.
Fhes westimony wie readily available ad would have bees valuable 1o shose el TVXTUY violated
ws own pabicies 1 erder o dnsndare Beady from culpabilin,
Q. Nao motion to disqualily jurors
Arial comnsei fiicdd ro tove 1 disapalify jerars (hat had been paeiidicidl billuene ed e
outssde factors, which wonld non have even acisen had eotssel insissest e e seee be sequesteced
durieg the couzse ol the wind, The Dopacied juroes weres
Jerwr Raberta Tervare Uhis ducor read abouoe rhe case after beings adioom=led sot Lo do so.
Urial cowsel shordd have moved o disqualily a aenr that oba sl could ot sad wondd ot tallow
the oo of the Couet. This is especiaily true give e pervasive publicsy dhar surrounded die
rrial.
Serar Cooppde D2fed 0 Juror reeived o visit rromm Metee Do clive Andy Flaten on Senday,
.-\1'.'-..\' L1, 1997 "Llere were Foar alrernate jueor: searcd and nn |:'gi‘:iﬂ‘h‘:1u o enisted e reliun it

wieer Ut udd seele close tes e the police deparmment, which was clearic detenaieed o see 103t dhar

Maogensen was comicied. The feetha Hired should Lave Deea excluded s tunder exiablished by
the et that o Mav 50 1998 st Bbefore the defense was scheduled v pocon g case, e Lusbid
was undergigng s hearr prewecdire - nsd =ather thay e st zbe hospital e corine dnse weels her
hasbuod she wanted Lo remain ua the puv.

Taror Seoft Beo&s This juror, wlo Lecanwe the forcrune of (e jury, recerved calls ac hooe from
a lspnze worsin T las prgrhgened Tig sz and banse st e potet e Te atienyped o repan she

wxaadent o e palic
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P. Testimony about Mortensen line-up
Trial courae? failed 1o present westmony from the dinidiais s weee prescat a
Muortensen’s phy sicul e thet covwnented chat che individual to pesibon #1, Lan Rilchie, Inoked
cersariably shailay o Ul Bradv, Amoog she wrowsses thar so stned was omicnde Sy Manoing,
wha made the comments to Richacd Wrigheocesney represeoing Moricosen ar she lineup.

Q. Crass-examination aboui window tinting

rial connse] Sisied e cross examine [aeicl Ford abor the chage i cie wiswdow Lesing on
the touck asd e estabiish e aeasn ol dstag, o the root wiodes thar soold Tesve obstrocted the
view of 3 number of weinesse:s, Adkiditeaally, there were no questions asked by udal cousse! shae
wontd Bove earbiished thar FYVRIPD Bailed ro ke Any 3\.]!45[0.?:.":1|>h5 {rotn e Leont of 1the track ro
show the effects of the dsag o the wisdoawes, Ured cowrsed alse allowed Brady o wesiife s 1o the
linsges o the tneck withous mesoomay, the remeval of the feeay, feorm e ot wandsteeld.

Prraddv tesaitied that he vemsoved sl ins Aromy the sicde windows and window iz b tesotied these

13 Fhe windew tntop alse wouid have proeveased Alorrensen

Was o Nty o the oot winds
from bewg atie w abseeve aoy individuals ssandiog ow Moekleflar Cuele, and thes he wendd aor have
besir able modirecr Brady o e Gown dhe allev, as Brady aileped wheo be sesnied,

fastvaed of bidog s expest sl counsel ased iy esiganes BYoa Liisble consbaow photograplis
eien madavhphs cooslow what could he seen fronm the Tocanen of the vanous witaesses, tsig:

Brady™s huck shar lad aleeady bad the tist removed. Obaieusly, from the reguesr of Juros s,

deacribied above, the serv wasted 10 see the seene al aght with some allowaree Tor the sindng thag
was on the window of the treck v Pecemibier 270 1996 {eney ey Bours of Decandber 28,

199G Turther, tiad coussel should Tooe tocimed the pessesa who stzspsed aond ve-pried e reack

after towas relensed o Beady 1o desenbe the mmoser ol hesddon of e window ninting on the tnick

betore it was released 1o suspect Brady sd aiered

16
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R, Irmsproper closing penaity-phase argument
Toal conese] tuled wo ubpear 2o noproper peejudiciud closing argamens st e penaley bearing

astadditonally therely fnled o preserve the ssoes bou appeiline coview. Lhe ERPIODCT STTULRL 4

the peraly Bearing falls 1nio sevenal cateporics:

-

e dti

1. Meanatemens s

Agadwe peemine heariog

2 the prosesums missiawed e law nod e comminted proscetorial
tiiscenciae Ly sk the Llolowhigr amnosens e e e

Vivd irds bronie, i 01 ol 1T with e rales reversed, the demdn sesedyy

ivailabie oy sozneone who kaowtogly kills w poliee ofices hat o
avinible by law e this case,

The larshess prnishmens thas von cine impase 15 G wathout pazuic,

The Bew L adreads ponided Mr, Morwenseo with a break shich moay

ot have beeo avaiiztie ro voung Dandel Mensdozs had the roles have been
roversed.
vDaes 35 1w 20N
s aceument s badu Jecally acd tcteatly wcoereee il shie deosion tng 1o seek (e
feath [}L'zl;lll}' Wy ausde b_\' the LHsseiet .\':fl\l'l‘u.‘}' aod et ":2)_\' T s there wors o nnmber of
apgrviiay circamstisees that coeld Tuve beeo alleged amd most lRele pros e, sucls as ereat cisk of

luarmy to nwere dmin voe pursan, nd muecder withons apparenr motsve. S NRS 20600350 By malking

s argranneat, Poosccires Woltuene PRET Kot sowgelst we dolinmse the sure on e apparenc iniustice
of the faw i ot allowing the death penalee oo be constdeied o she silewed stootiog ofa Hispanic
cirzen by a wlite [}0]5.4';‘ eifcer. Nor only shonid reial conssel have absected, e shoeld have
dersaoded an fostroeting traom the Courtaed formed the juny that 3 was ths Diiseeien Vizoriey that
aade rhe decissn: sos ro reek the death penaln ter the alleped murder of a ] epanic cirdzen by a
white pulice cliicer.

The prosecnios’s srgement  wlech appealed to maoal acd chnic steweot pesviclited

Mornetsen's ipht 1o due process aaod coeal protection of she s Fazsthes e comnzens by the

i

4
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prosecitar concereisg e dearls peeais spraperh savoked the autborits ol dwe Stane wo unre st
thue senteace must be e witheat parole 3 order toda juscice.

Tlas impropes agruaent, witheat doube, compeiled the e g vereen the Lamslest seatenee
iy order e overconne the pescerved uspusace in the lraewlon in oo it was the Jectsion of the eoffice
vl b Diszeder Artorowes wes toowhan sectence to sech. T tere oaay o or disceminarory ose of the

dezath penaloe toas the fanic of che proscaiturs acsd i thae bow, med the soee shoedd Tave been so

irirrmesi. Naoog oniy shonld teial crmmscel Tasve obperrend ro e arpunent, the Coart shoudd foo e been

sesgereed tes intorns the serv ol the tree state of tle iw o evercoonwe the prepdicial impases o the

pllfi'!(‘!:i('i\' i.i‘.C\.‘Z’E’C(’( Stalenweat: |38 ]7[’(3."-L‘{'1l1[“l1' Aoor

¢

S SN Y R Y et fanelgredy vl otlecr exiramons favierr

Kl
Fhe prosecaror ummed e jury e reicea she mose severe pensioe possible hecanse of the

“resndual topacr ot chat npe b cesdie o tle comvnesig L Coemmannity e alreadds bas o

cordidence in i Iow entoreenment ofieers, oed Lo meeh relanbdiee does it cike to corceet 1
wronpe 1200 331 a0 23R 23R8I L he prosecutor wdded:

Aod 1 bonesdy bebeve sthar wirh vour verdies of poilty vou went 2 leng
ways by coerecning o by sostering the comtadecce aod e trust e the
aizenry has sy polee foree, not Just the Las Yeaas Mesopehoan Police
Deparunear bue the coure cosmsaal usice sysem.

And alt L anrasking vostto do i e Baish g jol, Jash ol

rehailding.
end 1 Roa Monenses s te be aa obiect fesson, shen so be i 1 he

L 1o be an elpeet lessen, so be i
LE0es 3341 at 2582-81.

Lhunng the fined closing arprmen the proscenior echeed the sinne thesse se duriog, the
g g w

previous argunwest ond i.m;‘:]m'm{ riwe ey ro i |lease, Tavk o o be conscientious of the Mo

thar vour peatslaent seeds”” (oo 33100 23955 Phis vequest Broaghl o cigecion frons defense

cosinsel which was suansaned Dy the Coarn Tl 3521 02 2595900 Tloweves, there was o

(N
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abjeczion ta the comment *ad what essage do we send? Comsiseion o serce and prorecr.

Wohar is due that awan®T Lo 35 | ag 25853

A prosceulor 1ay nor pressuse iurors by telling thens o o theie Ui o alind thaoire vivie

dusv, oo as Hwe conscience el the corumuamv, o cure snciess s il or ro seod o casuge B

tincding dhe detendesn el Such comuments oy also consnsste A inspecogssitHle assection ofa
= geuih kL

|1L-|-,g|:|:ll P armd 2 roitrenee to Fcs oatsade the recond.

The prosecuters srgaments cleady vickated this ouodale e erws cespecss, i luhaog e

Foliowltyy, stalements:
I weild skt s ou conrstde s the residsal damage done by Ron

Moetetssen 10 his conduct, aud Dy tar Tam talksog abana s aonons a5 a

sohice officer tat Tias hees woven threughouet thiz cazes 1w wins

e t

citse perlups vie of the dvoamic or imperisee 1hat this

conouisiny has expeneneed cerzsinly io be sy, s veins e have

3V,

Lived T

T even ik of .odvsce by shootng cnmmirred D a pelice vlicerds
¢ thick of the unthinkabie.

Yol §owoshd ask that veo consider the zesddual impacs of than svpe of
conduct aen e ust the comnumise az lazee bat oo e convauaiy e which
My Mendoza lives, e consnn inw heely che Zess frorimase b Sive
Tave ro e Beciuse of eeonomie crcumspnees,

oc. 353-§ ar Zanl)

Nor only was there ao objection e thss Bupruaper and preepadicl azpuneat, the sopropuee
argaments were noi mised oo diceet appeal. These tuimerous ins s es ul prosecuzoaal smusconduct
and the tihere of 1aa] counse! 0 ot aod prer et thae sarne cumulanvely Senesad thar
Afortensen’s senrence be senaside.

S. lmproper comment in the opening statement
Trial cotmsel Baled e object o impreper cnmmwenrs by the proseeuter durig Lis openisy

sttemen ro che jary

49
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Urieioy his opaiuny, stateownt b the e, the prosecuror vepeasediv vinlaed kaown

stanndands For an opeamy statement, yer rads did noc drea
The erfeet et e faeproper openby fHienwn: was preiedicad o Mortenser by sinrag the o’z
view of Mormensen. The coaduce of e prosecazor deprsved Aosensen of s Bmdamentaliv tide tetal
agd due process ol leas Trwes laonbies a0 cickanion ol Tis aghi 1o eteciive counsel eader die Sixds
Ameadmene whe bis acorney fnled o abweet ar ctherwise prevent the misconduct and violaed
contronaton clase of the St ameadotent.

The Proseculer 1 i case continumliv Ftated bis persanal upinionm and - ouchied Tor the
coedibiliny of wiracsaes by sading such thuops ae

thetr

Hlowever, ] Lelieve i wetling vorcibe gospel ahien [ e shros,

anfic l]}? ted testinu M.

Avsd azma e nsists that the shocieo wass o cop. No aoe looks tiooe
like o cop than Roa Afovensen, e Jooks like o cop,

Quire Frankly, Brady seould ot e o tedividual tua vou wouid look s
and sy the's wocop” There aoe inngges thiat we have ot poloe offees acd
tircrnan acd people i fee of work. Ron Adorfensen Hes rhng Dill as

weld”

Now, Lwoudid be s Lirde mwre sasistivd it e picked Numbee ¢ bas e
vcked aumtber 10 bed swe'lb have wncther wirness make she same mismie.
t

Ldae vsu can see and vou ][;s,?gs,' G voneselPwhether or o aee s o
siinilazgey, A steiking similzens herwveen mumber 1 md oumber 4.

Al rest e when Taay chis becatze you witl see Chris Beady in this
courtrewnzt e comes unte abouoe here

Flets o sliglr, skivny guv. Doesa’r fook bie aoy of shese fellowes,

AT o sayving o owe Jid sl we conld ihiz eases Asd whanever the
detense winsted we e wlue we coualed

Ble was o pastes 1 sore Me dMiviessen was in s panic,

JIoc 26w 12310 T253a0 125758, L 263, 1261 G5,
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Seaterents of personl opuston by g poosecisos have long Been condetined by stage and

{edirral connrrs,

The prosceutor 2o messtaed e evidenee withonr abwectioo [roan ol cosnsel:

And whers wse poeegsie tlk about plasses, they are alka abes

i,

al:

s, nor shndes. "Latking ahonr she kind of s thas T wenriag, the

R luan Morrensers alwavs weiars.
(ac, 26 @ L2350
The wugial hroadesss over the LANPLY cormenicanions was: that the sao individusls i the
track were wioaring snnpliases. This fael aas acver brought ug duringy the oial. bur showed the
conscinzness of the poosection, who keew b she intoomoon, aud e jeopls ey were wiiling e

s 1o change che facts of the core in erder e mais die cosnicsions.

2
Y

Ravnsons iovghe dee the daver Jooked Tispanie. Yo witl see { L hns
Birady. hoes Brady ooks Hispaow,

Chrta Brads ssoa sl light feliow 1 he wetslis 133 poands he is
cheasner.

T

ol FA", 0" ] e is a vere smalt lioman heisg

e is no mure thane

aned e b dash compleated
:L}('IC 2hoar I.,;l-lz
In Fact, Brudy does aot loek lispanic coz does be lave s dack conaplesion, Gzl
prosecator nonetheless sade the representisoen W she jury o be opuoieg saement ta vanei taz
the credibiliey of Rinson. Trial counsel shoudd fove aerjected ae sabasenstonz v prevens sl
distortions ot 1he evidence. As cdescetlwed above, witnesses alsie shondd have been called 1o wesuee ilest
.

Rrady bad drasizeically altered his appesrance ar rhe ame o bis toal westimnay,

Fimaily duscine s obeniop statement Hhe proseciier improper]s infumed de s witls
prejudicial comments:

Aol Pront W e lsawve TORTL ULy SETHE FAIO L o0 the srrecet

whie & comeng o dusy g vesy vl

5l
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Lroo 20 az 12600
Fhe veidenes b ease thas weas Bidden froam Morensen prag 2o b oral, aod ey cinae e

st as o result of the tederal invest

aten wte e mucltiple civel vigles violricns by TAMPT),

actually supports hat Brady along with hus feliow membess of the bike squad were e Uropue cops.”

fohierora was <‘Z<'signm§ roy intlame gl jury againsd dorlcosen, and

This name caliine aod nrensh
3-‘ 3

the uabuir wgacs of such sxemenis was Beighiteacd by the disie: courts reduszl o ailow

Mo ensen o Presen? [esWrsny <oncersiy, lk:ld)"p’ proviows aces. Howas alse o bcorres

statemeat of the Diers as Mariensen Hd non Teive o gong Brade had possession cf the S Saoce, ad
Muoriensen’s darne firearm was sl in s lockes ar the Sourhseesr Aeea Unmnund sabastion,
Sucl puasttenesnt el evideoce siso wartants revessal of te eonovicion ws o vialsto of Jdoe
i qe ey
Process and a tuadameataily tae coal,
gt . -
1. Improper gailt-phase closing argoment

Trial vesansel falaed to objeor to muazerats astaaces of mpaeoper srpueicer aod presecanonal
R H

miserndiet during the closing argnmenrs duging the goiis phase ofthe st inoadditnm ne ssaersing

thar e wes deowed eftective asastsace ol counsel uoder the Sixh Aawendiesu, Morteasea =ubaomns
vt the actiens of the peoseantor deawed Bim o tundamentaliv Sare feiad arad due process of Lo,

The mupropee acguments which were nns the sebjeer or obieerion by wial counsel tocluded
rhw followdog,

f. Lostfoaofer Vecdess cotfated argpeaiosn!

Fess el ostablished dhal vicriny inspacs reazinmony s highly proiedicial sod nor veles o
daring the trinl perion of s cenuaal procecediog,. Nevesilieless, tnal counsel tuled o obives to

Argzinent trome e Sate that was bintody vicdny imgaet and highly prejudicizi. An emotionnl

apprai to coosider she victio:'s Liwsudy s pateady nopeoper aod preadicil.

B omast bue comembered chat the shove arauiment was dorag the orst porian of e cse e

e gilt phase of the oeia?] where victio gt e oot adessssbic, even under e decising sa Py 1
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Lrapesgee, SO S0 SR L1998 whieh deall exelasively with e admissibilisy of vach evidence dunng
the peaalty er sentenciog phase of @ eriminal procveding. Likewise, the suling of the Nevada

Sapreme Cloart s Hlosecd o State, 108 Deen 01270835 37825 PG G0, cul a7 19Y2) dealt with

errnr chined ro have occurred danay tie peaadie beasiog,
Fhe vngnopes aogaeeenn we e mstang case was as boliows,

M CENYMON: Mav it pdease rhe Conrr, cotasae], ',Znnd AHSTRMIMES

Fhegu: windthe e ol Duanel Mondoran, The sen weasomn we s o
thts conrtroont s ihe loss of lus i

Uhandel Dlerdoza was a bumms beings TLe was swent anwe vaars of e,

Fle wis wosonn e was a brotier, and be was a tread.
ioc 3bas 2128

Wt rlwe prosecwtor made the victon ioget relesence e imed and pestured ewaed the

Meodess Busely . Fhis disglng was eateemely cachesteated and peepudicel or Macrenzen's delease al
the charges doe o e impacs on the fare and seopathy for the Meadezi famide rlus had nuthing o
Jo with the evidenee iy the ¢nse.

- Pigmrsndon of persaaal siican

fust iz wish the opesing srcemenr, dwe prosecacor could st reteaa fom giving jus ousn
presotl apsoian e e o durnge bis ciosteg ingpaocet s ses Tondiabne o, secloogaaen: s
paeatly wvproper andd shasld hve been the subpest o mumerons objections by asial commsel. e

Pspressions of pecsonal epindes incioded the Tolioswiog:

He it up tha ciob. 1 don™s see che significance.

He ralks abousr a zevenreens minste ntemview. 1 don's see ilw
sipnnciee.

[le nlks swith M Torey JTohnson oot sking o mcasarenowm. 1 denh

sog :'.' 5':_:.’§1;i-'>k"‘tllck'~

(Quate frankhy, Alr Crenzen I heheve rook somse Eberries swith she
evidesnce it was grroduced, T o sowhey vocoaee Beees Yoo jeb s 1o
dectde what the taers aze, whnr ihe e were as they were presented ne

VOuL
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Moce Bsportnsdy T thin (hw police have an ab:elute obligaion o
renzave oorogie ra rorn by streers. 1 think e s of the cazenee.
Ladon’n thaak vou caes pun i i back out e tie sievet wizh s

usizler mnd bis e screr e dad wls be did

And B e SeCns 10 0w L I s POy e CHeey S0 weigion: oo s
persor, A selatively small semi autematie thae doeen't ave aay koo on g,
doesa’t Tasve muagh cdges on i e i prerty easy te aarse thass i vonr pass.
Aad that's where yoncare goesng e deeprote .o

I rhink chat baby 1 permng to sty put wheshior i plasing peol or

wttinge i the eab ofa seacks Asd oo saee be beiy ogbs basded 52 woudd

lzave Deess thwese osn Jus sipin sicde.

There should fusve been an obiecton @ die repeated naproper expaession el personal
(s]aiuiuu wiad Morrensen was prejudiced by die flure o Tis anorney o ahwes msd prevent the

rrascoaducs and (hen Bis Lilave 1o maise she marter on diseen appeat

2. Regrrvney fa gnfa Kol 20 sodcdane

The provecutor ld the jeey tha: ivwas shrongh Bis heroic effores thar the seat was seineved
and placed inre e alrered Brady woek,. There was soti @ the cecond o s e such an
arpiienz, wind il coassel shoudd base cozrected the peosceutor aod asked that the juey be
adonentshed:

Oage ul the pares 2 the phyvswes o0 alll Thas why when we wilk about
petaang e sear i0von koew wihat [ hadd te £ I’]'ll'{)ll;’;é'l W et thas seat, puc it
packin thes ouck, I would prodsdily ses sorne extra e Bonving s pal

'

Caal treck back rogrether se thae vou woudd B able 1o do wlant voe do soowe

winiaie? e 2hIe ro ke @ ro hat oo scenc.

- .

Pl 3122 ar 22240



Case 2:11-cv-00266-KID-CWH Document 72 Filed 02/14/15 Page 55 of 100

AMotterses lus el sl Joss grihe ordwnal rrack 23 3 sepaeate sebstantive ciadns below,

whiels o nnils whar really trarspiced waelt cegaod o Body's tach. Vhe facnzst contents e argnment

thercin conaacd are inemrporared into the saswat aamen: by tis selerence

{. A B DETCASION W 8O el J0 e Saniedon? Brinin V peorariin il eeddi L6

There wos eibsuiulci}' 1 evidience Retere $he jary gl Mortensen had g Sohsessien ™ wels
freanns annd he court ad already found seeh questioniog @ be improper derieg tlse westimony of
Juse A aibetions Ul proeseceny coalid os cesisg the chanee to comnin fuzther nascondace winh
contnanal siauniuenis ofprr:p_sd]r:l;i{ et

This was 2 rece

stional theil kilk by a o whie has dus elsesswon wal:
fleearems ame & great appensic on s puecular evening ro do somebody

wlio was worth one el oz ot less dan he is.

o oy
1

iDoc 31 D Ia3,
The proseaarors obligssion to “desdst fom e use of pejorative Langreaee and intlaounarosy

thictoze is cvery b s soleom as bis oblioion o astempt o bezowe the wailiy to sccount.’” Yo e
L L ] 5 LA IS

Ut 8 Noatow v Roudvgrees, Lirtrade, 857 120 EA3, 59 {H Chel TURYSL Such connmens not only viokue
i :‘Eg{]ll Todie rocess of Tiwe, bar sdzo vicoiine T e ':'n.":)n_i:_kn_p‘ ProscCaines o :lxr('l'l::il:" 1

persoral opunes ard fron sileding ro cee winels are not lo the recerd.

Addedirzonudly the quesrioming of Caiberiro sbout the ivgal cwneeship el guns aod she
apuoent abeat caoingg gans viekued Mocensens righes ondez the Second Anendment @ beas
ariass Mertensen orebyseserts st violiiog s osepariae, subsmozive corsitational prounsd for
reversal of fes canviction, aloee wich the Ladkaze ol tiiad cowesel 1o olisect as beuye o violaroy of ge
sixth Asnendewen oplu ro cffecrive assistinee of conmsel

3. Fcpeanaging defenay wédnesy

Apnosecutor nen ne disprarage v rdicsle o defeose experr winness. Lhe prosceator

nevertheivss mode the dollowieg impropaer argemcac

Wi
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And these i

3!

et
RISTES

cople bedose there were auy

menes spid they were
aarcs, they were cops. Dees it accalls mean thae thee weren'tleoking al

aovtlis etlier than the pun? This [detense expees) Shomer s {full oy

fabnney, Lle ts g in sonwe fvory rowes sworld thal s sbsoluels no
reatity s thiy vase,

o 342 a1 332R)

Urisl counsel was ineftecuve in Buliag e cheet o dus acpomeat ansd ssimegenii by Diling
toy e (e proscertortl pascuncdhin s ss i ssoe ot durect appeal.

.

J'r/.-".f:m‘.f.e-.f st el 0 EEEN

i S rpnaen s

1.}l5!:.l.|5_{ ([;-._\-u-_!\ ALELIRNT e ProseeaTos alse reterenced Morrensea’s dectsen o 10 ik
abone the incldens hesore be was sree-twed. These conanents clensiy violared Ris P and Sl

Now, slse de

e

Amsesdhiment gl to remaie siest wad consalr wath counsel. The prosceuiesr commented:
tenchia wans vosr to heheve sbhal somehoess e has sasigin
it ooe cef s lave, that e ko i s IJiES‘ el e herones fie’s Lot

Petaen a ver Taddoran’s il s wite w thing abour i be docst’s tedl his
chitd wooddbee e sieply srews and

sders bor fhree hrsares,
Ad he aatks by homicide Jdesectives whoen be avmves as wodk T
waiked nglsr by Dereclive Becker.

And ressenzben, thes s oa e tha soro Bow wansed re g and el
he aceded o el somebody e seas beiss set upg et Beeid aob

wly

A Te entecs il e locker vocnn where there was 0w hole bunch of
orher potice vllivers and he savs aothing. Misd be sees Seageant dinderson
and he save nothdsy.

PLhoe a4-t al THRD

Ilae profecuiors’ COmeRis were el i taply e 2l jary than Movensen’s sileae stuould

L

Le wsed apmnet hing in violaoon of sl il Aowodowe:a aed were Farthier coamses o b

Hieriive 0 nal

tecradons sl ter Ltk el be comsulusd wath o sirormey. Urisl courae! seas b
Sy by e Mar swinsel sl -.1]].-.---.|.ic-i',l\'.--\\-.- i el SA LT LA MY e
vizjectae and appeilize connsel shauld Joese ritsed 1he ssue as plain, ConRsELrmME: ciran

S
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17 No crogs-examination on head-lights

Page

57 of 106

During Tanes Mareaezs cross exanmatua, tial connsel Saled ro ask ame quesnon w

establish that the hemdlsphes of Bradv's trock were on smd wewdd bave prevenied L Trona Lz

able 1o see the passenger. Dikevwise, veither Rabee ez, #duardn Rodngaer, nor Aadres § s

were ashed L he headbghts weae o Rosa Zuans sesritiod i rhe beadliphes were oy i the curand

tlaat s what cavsed her i oo our of er window, bt her aogle of sight was -iniBeandy dithereat

Frens these bndividaals sl sere ouside.

Y, Paor cross-examination of pathologist

Treial erwnsel tiled 1o crosscesatze tie pathioleast who pedenocd the awiopsy concennioyg

slippiis, tutooing ur gushot wsadue o oz abooe Merdaza’s clothing, or alour the sive of the

Lulle: weoezd o estabhsh thar the daial shob was nor fleed from Moreaseo's pun.

W Brady’s supervisory status

Tl counel faited ro esmzbiizh thae Chees Brady was Mooeaseo™s weiing sergeant on

Decesuber 27, 1994 [and early stoemiog hoars of Decembor 22, 19961 aod s dwe chado o

comand would Tune requined Mealveson we repoce che wcdent to Beady Southweest Ares

(Cemrnand pateol foos would Tuve showan thar Beadv was using the ACTEeant’s cal 2z ANV

atzd conlid Tave e esed o fecdher impeach Brd s stene Tastead. dusiog, Brady's

e s abzie fooalate:

(2. Were vou ever,

AL No, s

Lo You were swo patrolazen, von Tuad o lre senmnsoe

~

L supervisosy cepacis over Ron Mosterseq?

ot ki bur

neverrheiess you are bwo patrolien worksog tor dse Bas Ve

Meiropoelitan Police Departmentr?
A Ves s

;I_}f,lﬂ: Ao 1:’@‘,‘""~f:||::.

Jdszect testitaesy
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X. No testimony on Brady's familiasity with the 181h Suweect ganyg
Triat counsel alse was not prepaed ocable o present testmeny e wesnbd sbow Brady was
Farsitliar wizh rhe 18cl Srecer s, s G b denwed dhining oss-cxsminanen at ol
Y. Fuilure o support Moctcasen’s testimaony
Tl connsel faled 1o ask ang gqueston on ze-diveet examinstion of Mosensen 1o rebut
ssues rosed nneross-enamsa e oc cail sy witaesscs 1o correBonie Morrensens fesrimony,
2. No motion for mistrial after proscouior violaed evidence order
Triul coutesed tuiled o move foea misimd adier poesecnter Koot iogseegesds sy Broaglu
ap sssues reparding Mosreaser's congluvimeata Dilld’s b presence of the jue attee the G
had mied tha the evidenee was o adsussihle
AA.  No record of in-chambers discussions

et of 1he juey view

Prial cvmmsel waived Morleaseo's greseoce tor the in chambess diaes
of the shaotee scene and Riled to nuke o record 28  what the condsions wese for e viewsag.
e ziso tailed wiosist thar armogements be eade soshan Moreaseo could Be coesesu wicheot
[rrequsdicial smpact oo hie jury oenidxes.

There was snom-chamberss mecung O Ny, 3\5.5_\. 3, 1097 where discussions heok ]‘J|;:t'.|.‘

abnug tabking che truck availabis 1oahe desense msd aboeas arospements o b ey e view the
crame seeise. Mormomsen wis sot peesentt Tor these discusstoan, There was to discussion on the
recosd concerning the conditions for te viewing or whar areas woundd be the subject of e uns
HISPCCLe,

Counsel geain waived Morenses™s proeseace for an we chambers arpemert concerning s
adimissibilier of vnher had aer evidence agazs: Brady alles the conclasion o dizeer examination by

e S,

o
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These avsions denied Morrenseo bes apbs o Se preseatat ali easesd stges of dwe
proveedings auad o cordronn e rvadenee agnense hine s ol of fus cights ancder the o,
Fioh, Sinels, sl Fongceeenth Amendownts

B, No abjection to improper cross-cxamination
Trial cornaed failed o abgect o buproper cross-exasinatinn thar cammsenmed vn

Mactetsien's Fifth Ameadoent neid to reonuan sileet.

-

ool cross-oxaminanon, wilhow obection, e proseculor was aiiowed wask he
_“i.{.l{_\,- 218 M dra N HILS Fo [ ‘.LE B > FL F LY <L LRI & HeL%

Folinwading guestins:
() You mesn vou never did sl ,;n_x':f‘rod}' there s vOu lrad p];u‘.m‘{i re odes?
AL 1 aever lad e, s
TTIE COURT: Dhd yosoteil anybody?
TTTEARTINT RS No, stz 1 oever rold aovbode savibing, except wlat

sud te e delectines,

v Ve dJdidedn even el vour wikes
AL Plhan™s comeeen,
(2. Yesrwere got to give her o weleomse call from the mi?

T diddn™s want to upsct my wite.

,-\.
Fr =

Wonlel sl e less upser st voun called hee from dse anl?
TEE CCOURT: A Koo, he answerad.
tidoe, 68 J o 2335
CC. Notestimony of Brady’s aliered appearange

Tl couensel Piled o presen tezimony shat Bredy Lad alwesed Tes sppeacisee Toe fus il
watimony by either sy orapplicaes o puasg produc: e waake o appaas thac he bad acdad
coneplesivnn Vv ssmber e ansess < conid hase testiticd dus Beady was vary bt skbuted aod
1ot durk-compieeted as arged by che prosecator o bis opeitig stcemsent o the .

This testirony wondd have sopeached be deauticaion ol Moreises by witnesses aoed i

1he suoe woe =leren Brendys deceinbal eriosss oo avond CL:l:;.‘szll.‘tllll‘-' aond denronsiezed Tas

cunscwsasaess of oude
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111 Creonad Three - lociTective Assistence of Apnellese Conned

Moreasen alicges Tas stere ot conviciion asd seatence are eoesitaional] i vioihoen
o Lis Latth, Swele Bl and Fourteenzh Ameadimeat sighis becase e was actatsurded vlleaive
sesistinie of coutsel en direct zi:‘-}’{.‘;ll.

Liades Lm0 1

Museresssesn Tas aight to effecuve asssianes of appeliate cotsel. 309

LW.8 3RT, 39397 (5ORM. Tt exteaded thwe apniieation eb Y aeeasimed stoadand 1o assstance
appullice cowset pronvides wdeivedanl Tl when appellaze couosel narewsocsiiy fuis wo mise
pvitotins ssaes  an apoeal, as Mortensea’s counse] tiled o de, that 1 incfteetive assisianee. S
Sometb g Rebidai, 328 18, 259, 233 (20000 Amd dhat neltectiv e assistance proiudiced dorteasen
Hecase, but for appellae couusel’s meffeenve asssoce, thore s cesunable sababies taas

Maortensen wotld luve prevailed va us diceet appeal [ M550,

Supporting Facis

Appeilate coutssed Lated oo provide sensonabiy efiecive dssistanee to Morteosen iy tuling o

midse ooy appest, or compivtely assert A3l rhe available arguimcos supporiingr cersituiosd issoes,

These ssates inchsde the {oilowugn

A Chulleuge to jury instroctions

o

g 4o el

Pener wsi progecditaleon aed i

Apieilae sommsel cendered ineltective assistiace in taibng o challesge the premedieszion

and detibesanes fustractons on diteat appeal, even i onbe as plan crrors Maozweusen Lus theretine
heers presudiced By tlre faslure of appeliare cousel moviolugion al fies Sead Aoesudseesn agiit to
k ) 3 1N

cficcuve assisbuner ol couselos dueet appesi. Phis dsihire s maised elsewbere asaeparte grousd

feee teltef D Crronnd Uwe, part 10200 Coroned Pighn, pare A Groand Pleven?and ihe arguemeoss

and aukiwritics sre sonmoraced by reterence.

fHn
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{andiere do oh

'iz'l-:l;\" Pty A0 e

foasti Gl e Gt ptiecd pnite

Appallare connsel alse rendered sacfoctive assestance by tathiayg e vasise the sbecoce of an

mralruction e expeess aad implicd oulice. The faifeee is mised asoa separate o

aad to eciiet byl
Ot "-'115]:111 ~"33"~': ]:*-')‘~ oo 1 i Tlleres s1o¢e | - -.-.i’---'...x..
e L Toud ARl pact 3, Gad 100 argurends 2ad auineries e LsCQOOporiead DY reierenee.
13. Other errors by appetlate counsel

No vk

At ity fo Snes

e Ramires:

Appcilme comtsel bnded teose aon s resmirdinge il counsel’s faitcee ro detesmiine pr:oc

1o Mortensen’s il Dis opposest o afler the onal) wliecher #ubon Rasehes"s aiiornes o deterniine it
there Tad Beea ey discus

i o Knowledgre thar Raszivesz was o witness Tor e State either wlwes
Ramirez pleaded or wa

-

sentenced in cennecsion with the metls distezbation cluargze.
Ny sreon i i

il Janithoe B

Appullue connsel taled o lde soaeion: wo discuesidy suprense Cours Jusiee Nangy Becher
Erom pasticapaiinyy ws the decion on che disecr appeai aed appeulis? froas the trotonls) for sew o

Based o ber condlicr of ienreress a8 she was the THszre (ot _!1;(1.11:(‘ thac ssued 1he seeio st 1o
search Alorteosen’s horse it Decesnisber 1996, lesuee Becker uliarels

eared sl of The apests
despiie ihe contiwt at'

3. Brucf e

6] 18 Brosly v ofivr 5 acte

¥

Aprpelloe counsed Luiled o serree than evidenve ot Brady’s other Bad acis was admissible on
numizer of theanes adwer thaa ustdenar The decswon of the Nevada Supeciae Couwrt onls

addressed the adiissibihey of the evidence under NRE ABIVIE2Y 1o shos Biocay and noced moa

smotnete chat ar oral azgunent appellane aezies that the evidence wis abso sdassable so show modis

opermd (e, 33 1 ag AN21.25,

The State at tzial had l.>}*ﬂ.'11Cl.| tiwe deer toe tlee oty b oo iesiazione

ehictng wslnony
trom Brady rhas

(o Why disd voudecide to cemse torward?

ol
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A Becatse, s whar happened sas wioog, Acd evens thouggh she ey was
o yany banper e clidn’s deseove 1o pet shor.
And i weas juss the vight thicg o da o cone invrward.
Adac, 3o T8RT

Thus testitauny impdied thag Brady had ceves desne sy ey clee ke o laedosre sed wonsled

alwas s do the dgbe theng mad net hueass Mg bimgers™ wad Udapuers™ rogalady while of duty. As

discussed above, ihere was aseple ovideace avadalale g b thar Brads was fas ditereat thao

postived @tk sd appeilste corise! hoold lsve siressed this poinrar oml azguent,

4 Vatter of theary of ety pot fncinded I appdate weoond

Appellue conasel faled o tsclade in rthe appesdic o e divectapgseal o copy ofthe lettes
sent fo rhe prosecstion in Eooace 197, puting the Stee on coace of the theers of detense. This
falure allowed rhe Soite o agrae aned the Sepreme 2wzt o deend har the Sere was 1oF o0 moticy

sl ernd of Mol 1997 asd il did oo act i bad taeth b dadting v

of the cheany el delesse
puesuTve the evidence inr defense exsaumedon, S Doc 19 at 2 3 Daoc, 38 1 51 il

3. Nu by

oo fer feidiire £ oiiais: eNGu I it Fiaes

Appellate counsel tailed s argue dueg prier o atosg dhe mnition oy new adal, eal eoasel
faled 10 obiain s expers Witoess W weslity o coenizadict she “sumpase™ westmony o Torrey Tohnson
f1c ordee To esebiisly e poejadicial wnpace of such testicony at zgal amd tharshe restimony wits Gol
agiv hsicrione but weredshiv

Fxpers Dacrell Powedl was pvailabic aod w aaal counsel’s office, burson wihzed 1o suppost
oF Fhe mation o mew e o show thas M wis reasooable dowdst whether the Lual sbot was fieed
Cronn Maortensen’s o, The same expert coudd tane breasasiived to condurt ciecdon parrern
aatlvsia g 1o disvredie the wstmnay ol Temey Jolinson a1mal as indicaned thove in dbe agpunient

concermng fuinre s nsiize experts al Lzl

!
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0. L srnee r;.r',"mx'.-'.'m'.'nr.-t.-" iveadtet i I'-b'..-l'.'fr
Miere were 4 ousiber of instances of prosecutorial misconduel sha stiesaicd bve Brevn vaiseid
om direat appeal. eveo though there Bad Deen e conteperasveis vbeaion. Do examypic:
Openiny Saienwnn
—  Stuensenl ol persorsal eplasen and vouclnng for sha “n‘d%hi“:‘}‘ ()I.P}'OSL‘C[HH‘II
WSS,

Aissrzenwnt of rhe evidesce.

- Iopeoperty inflenuag te den wirls prejudicizl commcears.

Clostup Arnuamenn:
—  lproperdy pa viviiog ot apuutent betore tie jory
—  Bapnesswoe of pessenad amninn during closing armnwen.
Reference e Facks norio evideoce.
Releseace we obsession with firears and o the teciden: Deing s recrenrsonad shril
T
—  Disgprgagier defenses winesses,

fogpropser conrmest oo selt o senen st

— Inflanrreatany enndaer in pointing and iy ﬁl‘h‘.g tlye HIHER tlae sy,

]"L‘n:lh'}.' I leacte:

v

- NGsslnement et e L

Ulvging thie ury w0 seitesice based vn conmsaenity srausda reds 0 NI LY Cartars

-

N uiflesge it cesd s ot o0 afieRag R Gatig seniber ereslbeliey

Eaw Court ismproperdy fimired meis! cotael Troau exploosy the selstionship within the T8tk
Srrect sz to show thar oy Tovalty would be owicl: stronger than rhe vl admiaisiesed o

witnesses o seli the rrad Doeog, the sessinsony ol Rubee Renier, when conmsed asked alsn

fovadty withimi e weg, Lhe couit, wizlione = resewend shicalion From ohe Stare, culed thust owas
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vrmateral aad irrclevant. Appeilate counsel showld have chaliceped tius raling 2 sucle westunooy
was both awtesial and refevane as 1weet be the sredsbiling of Ramieer and vibies guog-af Gliaied

o

WILICEEOR.

3, N 'lwgc' fre desirad of peeatiead biisedd on /}f/‘»’.m,':.-'.r‘ srning ap &eberi

;"Lp[wil;gw contnsel aled 1o raze en dweeco aneal the diendal dor seisrree boaacd ony rthe erss
eaastiinetiony of Jose fnherirn, There were swo insaanees of improper guestiomag tat were ol
raiseed om direct appead,. Doy crss-exaninacion, the following seguence of suestions aveoered:

LA Vot waLse, siE, s N Nesresise: Locd sedbsonn—has zobout L
Landziets reristeeesd o himoat the preseat dnse? Aee souaware of that,
e

TEITS COURT: T don’ ksow whethies that™s 1m0 the evidence or ot

AR CREMEN: Your Hlonoo 1T am going 1o objece e thut,

THI GO st a seconsd, please. Eer’s Tiear ihe objecrion,

MR CRENEN: Your Flomaos, e

circematacees atd the Gow that oy client bag redned or ot wimaess

s aothing e do ezl the
fas related, et has corling ro deo wish che ssaae ar sl | sean
NERL IO alsink whoCs relevaes bese —
TTIE COURTT: Overreled. 1 sll Tet Lo avswer TE Te i awiee of 0L
(3 il A Koor: You sre nor awane of de dMosteosen's fascisatzon (oo
Lreassss?
AR CRITMD™NG Object w “Raseinazion.™
FTHL CONTRT: sas

ovd. Replusse it

B My Koot e vea awaze of the fact M Moreasen basaver the
puereils veugs, Dwned mmeroes freaens:

AN CRIMEN: Fhese aren'l tuels o evidenee,

TEES COURT. Sustaencd.

¢ By Mr Kok Do vougssr join M Mostenses: e bis Tobby of
shonting ficearns?

MR CREMEN: There is no testinoay about . etber.

By Ab. Kool Suoovow are

FTIE ORI fees a mnoeny, N Kool ] susised e obieeions.
There 15 a0 eviderce.

AL ROCFL L testioe s knowicdge of the real B Moricase,

14
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FIET COURT: Tlew rephrase the guestion. These B o evidence that M
NMoreasen cajens shooting Areasms. Noshing s evidence tosboe chat.
Sustuined.

Q.

A Yes.

0. And does e eaiov owaing el possessing fireazms?

-~

Docs Mr Montenzen enjoy shooling tizearms?

ANRCREERLEN: Fodsject to rhe reievance. What does this have so do with
sl st leand 7

SERL IO Wetl hie's the nnwe wlanchose te cail character witnesses,
You hnow, [am poing w attack Me Morrensen's cluracter timongls
}'l}{]f WSS,

AR, CRIMEN. Yo oo, wmay we approsch sl heneh?

TEES COURT: Yeu

S\ ot revord disenssion wass beld between the Clonet and cousel st e
Leoch et ol the Leazzg o the oo ®

TIE COURTT: OQuly that i, Me Rt

Lyows 3 -dar 280 DG

MR CREMEN: Againe | Bave roomake @ swotion Lor & adsicial, And §ammr
to den it bor these seasons.,

Mr Kot bromglhe ap about this witness e Te was allowed o poe toa o
for awhile. v clivnrs owneslugp of Landguons.

And somchow the o eship of handsunas 1s given by Me Kaoi and the
one 0F Jus guestons iy theae some st e stasster twist Ao e slae
abasdoned and starced to ik e the wimess aboun oy cheeds oiee
leavieg T e eozploved at Dsllieds

Now, the Court s or e sos cemembes, dag was The subises of a
Gewsnaper sorv somwetow g My client’y coplovowesnt ot Ditlard’s
s norhing e do sl anvidsog,

THE COURT: L sastasicd voe ebeatian asd shnek i From the record
and wiid she e o disrepnad .

IR, CRIGA

zad the sugaestion shal soowething sindster by oy client ol owcing msd

You mny hove sdmonished sho o dreword i bas dua,

lavsn l.'L‘_iz"l*.*lCz-(-ll 10 bl ';1;11)-_1!1005 aver 1he R EER T \‘ﬂ'!'.'s.&‘:\fd HSRRTEIC:
shootiog witl: s wimess s gt with sugrestion thes be s abad

nan amd e sugeesien tat e once worked al Didied’s, rhne gy sow

>5
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gows even thoweh vou cold them @ sirdke i foum the record. Thar, in
cosjuaction wich che statemers concoening she fircsrs, they
suspeered somediung stmisser Lagrpened an Dilbeed's,

There o case cailed Rosbert perces Seade were osexaal assacll comveerion
Wil .~|.~(-...1Ii<';1ll}: ceversed by the Nevada Suprene {Couss wlhen o
Prosceunr wens Bty o walness, s e tenclazn, abear the wasons Los has
leavsag, a particular job, that dhe Supreme Court fefowas wrong arsd
reversed che conviezan,

THECOURT: Tdon’t ko bew many quesons the prosecsior ssked
shat detendnet ar Qs cme. 1 soreck 1 o e cecord. There was onre
qurstion asked. Aad §straek i om the cecond 1 sustused viour
objevtion Ladasonished Me Koot nor g ask slusl guestion agun,

AR KOOV Welk, i migghn Whoeee 1 aavas podsge Grsy of ali, Tdea’v dieak
this gan knew che real Roo Merteasen. [ was reating bum boeeae duos
LN Ron duorieasen, wanted | theok Tas signalare — aelualiv i von
krew Rea Mortessen vowownuald kaow shat e s aa absolae g
faeatic and a ey ant. Aad [ aas wsting his recollecnon or bis
Lnonwledye el thar to see i e kisew thal side of Ros Aorreasen.

L addigos to thaz, Koy Merteosen lad Deen o Dhilsvel s, i anadidineon wooa
toor of urher problenss. e basd carried o weapos conceaded whoe 1w
fie shonld ant he carreing aowenpon.

lrwas esher ceamed securing -~ voldion o puliey, dad ot have a
concenled weapoas pesnat, dose fascizaion,

Ef ehis gy was o close fricod 1o Ren Maozensea. be poofabiv kaows char
Hoo Moneasen carsied concenlod weapans all che tonme Lle fest hos
s treraendens fascioation

LU NIRRT Telon™ Bow that, That's saot in ovidence.

MR CREXEN: Wian Jdees thag Bave oo do wizh che sssaes

MEGLUYRMONT Becaese e a level-headed gave dovsa’s carey g on
the jub

MR KO W aze mest making the serosd where 1 was soing, Because o

lis case the clammcier tesit — b claicicter waies that van are g o

dispel el his poy oves hspanics, shar be's wosuld gon, dan Te Goes

peanie, Ta worddn'r fre a0, aod s this E‘i’l!’?iCHl:'zf casze he killed =

oz, our ey, s wetl g conceaiable weapan — with o coneesiahle
handgut,

MECCRENIING 5w hac?

HAH
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MRELINOOYE Soowhar? Ieis oneeder. Brois gons, o, Gus

MIORENEN T here is aothenge wiong with caroing s cuncealad
1w L"nli.‘()l':.

THEACOURT Le's o peace officer. Noching wesnyg with Bt

ML CRENEXN: Plowe o vors pamp froe tharshan Be carries o conrsealed
wungso arthan he ol regsiered o e e was congrleved wilh
iilarvd™s and thar he wae

THEACOURT: e dida’ sav shar, thus resnoeonsy. Fhat G5 in v
recend, Ieask

ML CHEAMEND Bur all of b restnuny abous 2ons swd rhe sisizer
cosmnotadens Ao Koot pot ez § have toowsk for aocustrial

T A2 Yooy svnoten for o nusteal i Jemed D den'o chenk dhas
would projudsce — e was peejidianl to vous You asked foran
adroenishioent o the jur and [ old thern o woenid be airicken roas the

revond
Aroc 3100 2199 2203
The proseccoor cogaged o intenvonal nisenaduce by refesnng o Moreesen's emplovcat
at DI atter the Conrr had previonsiv reled shar ehe evideneoe was inadatizsinle. Aecending
ARA Stawdards section 3-3.6 0hy it is consudered unprotessional condoct for 2 proseontor o ask

objectionnble questinng ur e make oy imypermissshic comowoss in tho iuns presence “Ritowing

and tor the purpose v boogng ndoussibie iaters 1o e atetiion of te wadie o she juec™ I

[

dus ezse, durigs ihe eross-essnnination ol deleise wiloess Jose Caabene, the lelionwhg ook phice:

(3 Were vou awace, swe Ui Mo doctensen was eosploved e Lhilad's
depastment store®

MROCRENMEN: Your Home, naee we approncl the Beach?

CLIE COURL: Jest o mument, please. Sustain tha objectiom . My Moo 1

run ihis eaches,

Hung 1 oxude ms sl

AR KOR YT Al rigghe

THILD COURTY Suseain rhe objecriom. Tharwili be strscken trom ihe

recond wid the seee is adimenishod e diszemnd dat st stnensent

Dloe. 354 as 2107

07
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These issnes were preservest forappeal aad should ave been ritzed by eltective appefiare
counsel wn o basts tosel nside Morrersen’s convictina, The tilure t do so noronly deased haas ol
crivetve assistnee of conasel. ot atsen denied fuovet dine process of Liw visder the Fowneaul:
Srvencdiment,

0. N cappediate chaifene i dmpeeger conmient se Martonien i

RS

Appelinte vomset fated o e any issaes reparding e inpraper cross exanduaiion s
cotnented o Morteasen’s Fifrh Amcodawent «ight o revunn silent.

fid, N e ol cnneniatiy cavny

\poeilsie counsel fnled o ise the issue of cusiulity e enac a addeen o those fasies
e were ooised en direct ;1|):nvn] aod sose e <loudd have been misci apneliare counsel shold
have challenwed the corviction ander the theore of conslanyve error Cuemulative error las been
raised sy oo indepesdeos salyszanive cliim hesetts, and the astivortes aml argems rlierelts e

iscorpesated i this Ciaim by this ceference,

LY. Gromud Voyus = Pro<ecnoon's Faifure ro Provide Dinpea bzeent aed §ovesdporory ividesce

Vorretsen slleges bis convininn and sentence aze tnconsituional in sicladon of fus Titth
ad Foureetdh ocadment oghtsoo die process and o loadamenally Leir oinl heemsse vazous o
el emene avencies Filed to provide Tim wie discovery of mnapeachnwns sod excalpacory
‘,_"\'Idi'l'l"l'.

Ueder Brady o Mardond, Ve suppresswon by the prosecurion of evidence Frvorable 1o a
accused upon wegest violies Joe process where she evidenee i aaterial esrher o gl vr o

prishnsent, rrespretive of the good Faith cr bad taitihof the proseenzion.” 373 US a3, 87 {103
Supporting Facts

Novrensen's pre s oy was the resils of ajesot ivesngacve cttor: I the Nevida
AGlorites as well as the FBEand 108 Dlepasiment of Justice. Uhe investgatea by b lederst

)
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authontivs led we x prand urv ievestmrion inte the saiivities ot Chrisropher Bady sad Tus oy eotunl

plea oo el righes vialasivs belooe sn iadierment could be returned.

e sucl s jeim investgadion, the knowledge and informanoo guehered B ouse ngeoes is

clarzeatle the otlier. 3is no defense ros By caion i one bonsc e al the pnosecation
witilweld drsrmazion frons te other Brnw e Yo e Uadod Yt v fudase 003 3750 A00G 30270
23th G, 1979

Lefense connsel nmde a specific seguest Tor the tarerials uader the corol of e
rlrl’.’!:i('l:l)lfl.’l] e,

e e Drocess Olpase mardates G the coovicsion be oversisraes hased on rhe Gathsee so
reveal e tollowing evidence 1o Mozteasen. o rhe extene respoodent argues dui Uas salomssiog
wae avatlabic to the derfense Ifu'()ui_{:i] Jue \_ii];_i{cucc, Muriersen wpats e !'c:ll?uguzi the clzun: coem
Gronad Ose alun e e e vt ead metrenzive assisianee of ronnsel

A, Impeachment evidence for Ruben Ramires

The SRte was 1 possession of edrical information that impenched hie credibility ol the
testimony of Ruben Ramirez, cossiszing of his evinsial activiny pror 1o Jus ol sesmneny L his
inforasanion shouwld fuve beews |1:0\'i{§ui 1o he dedense pras o e estinsny vl ez

e z.‘uu\\'ll'lg sy -_'lfpcl:;u[-cd ar false resmnnny 18 desisl of doe proacess. When
constdenng (e knowinge nse of pesused wessimany, cousis ey deckioe @ dnnw acdistinetion
Letween the poliee apeots acd prosecetors and focns wastead upon e “provecvterad temn,”™ which
inchudes o e iy estimative and proscanoznl anms, Doe process arohibirs prosceemes from
preseatiny, we-rmony that aay mentber of the proseciion eam, mecidinng vevigatiog sl
prosecnzorsl persotnel, Rrows 1o be talse

15. Failere (0 photography Brady
TAAPLY derectves Giled tphorograph Brady's appearance at il tine of his brerview, and

instead allowed beon o o ansd Bave s news dever’s Beease wsued on Deceabie: 318296 and appeas
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ce el s appear snod tho e thae

Y S e R L S R AR

Lovee e snnce e indenee, Dee 3o g0 Da7s
(3 Brady's expressed desive toodo o drive-by
Croscouter oo atbeatively e sonted peorhe Cougtoat the Besmag e the reguoest o
anirsit cbaer T e amainsr Brady vuy covse esaninagion thas itfhere osono conducn thao 1T ang gware
el N Bads has ever connoaited sl s even closely sssoctated st e pareeslis vase ™ aimd
Tl e e sl e a0 ciigoee whese hene pace ellbas e o and thew shieor sonneheds and i

P e A Mendy aasteveresetroenn e toodegiae st T Do s Tas s

Biarn ol e s

IR IUTCYCTPCURY SIPER L ENUCCI IR IR URTRN EETENE o A1 INIFCNTH 11 PRI SO IN SO S I ST N e RS

b e D sl < Lhews A5 0 AR BeeyTs snvonent so B Specth Ve Shechan, ol
feabainense be<ire <Dus Avdieral srand woee o quine desterenr and Dechiuded sasenwene o wlsey er
[ b eallend B aed asked oo guestionr. dind g adenntly hueeells Tersetd ns Beangoa Phstnen Yarosaey

Tos cstgmntoe, e [, 3001 at 2087 Reo Faher a LA NPLY Odficer et s ongealed

cuvrderee and ded verme 1iermer Serornes so e s o ney vomscealed b ce i e e

LT | .I!1l:| !.1'.-|]'| I.,"|L' L]L‘u’l'--"(' ]I s e A M '_1’1|:|r_'r ri ';'.11]"1-_‘ (RN | . !'l NEERINT 1

Vot s bzl e one ooy oo e e Tl o el T il D e e ahnat e

wovne priec o s mareade rmps by Broale koo kacan T merbers cr b EAVNPDY, Ll
Coavze b st b isnpeied oot proseainge alloasney s

Il st 1 g‘.vn_\in"._; Mowtoneen™ OV IITCN T R A PEATR e B.'ﬂ't‘_. b, reiesd LgIon
[RITENE I'l'|1'."'!‘l'n5.11i.ﬂl1$ l1j.' Liw P

TR ORI §apeee sl Mo et | don’ shick there syt
dosely recembhng sevibuse o s Tocharouod T want ves woc ko |
reviewed 1hioee 1 Pz withy e Pow oo aond these i aoabiang nr o
pepeeTis thur eerte Slose sl o e e nncadent inhe proesens e e sn

vend s ] o e T se s e e e
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(e, AUar TRSGY.

1Iad zhe disteser coart beens toled of the aceal evadenee that exdared, irwaold luave altoswed it
oy be intraduced by the deivase actnal - Tesiead, nperaring in a vacuauns ol cotcealinent aswd decelr.
ihe ot dented Martensen e abiliry to parsae the e of detense that tikels would have resultod
i s acquntel.

veomial Br:ul_'.- Jesed o \'ing_ eeor Jone the sort ot []Lin.y_ Derore, which was kaown ro be

False by members of Los coforcoineni, whig for sharever reason, decled v reseal the tnlornsshion

et che fedeo] vovesimenr sorled sk guesions, Dining cross-oxamemnasen, s cotsel asked

Bradiv ahour oo tnctdesits socd recevoed Talse answees:

CO N Tk ity had dooe tus Riad ot daay beore, hada’t vea?
AL N, sin
0. You mean to teli me this veey st opisiade nccired on December 27,

YDA

-~

AL Yoes, s
3 Braod acw e ds juss popped isro vour bead whes o gon e Twin
and Marviand 2

A Yes s

Roway?

2 Tustyou iLusc davened onz vou, vou koow, there swould be alor o

Any §oilunk Tans ér_ni[',_p_ to doive Jessn Paain ceckivesiv and 1een haed

tighir oo Cambridype? Nod stant haeassieg pen;
AL Yes, =i
(20 Now the geoies tor this ddea was yosars?
Nuts, sl
Q0 You bada't discussed downg shis Jasd of dhing with gibes clices ed
vau?

A Nos e In

iian I re .

oc, 30-% a0 1959

Lt us apparent From thes lse of gueestioning thae detease counsed belieyed Brady bad gooe en

Sapr b, ‘= .
o betare the

lsis Bshing” expuediticens beroze and may perlaps adneit o Basing dene this keod of dhie
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et scidenr b he hev guesvose ow b caies PYNIPIY cotsco s koo shas sl taram cnenide s

when Brady teolk e camd and cononrued preces ?

Locredibiv, aier Muozierse s wae consoed U sk prins of e doeeess o hecame es o eroater,

Whes oo DYoo e Raeswwledue 1ve T DI seas iavestatns the Moiotaen Case Ll wiih
' A .
e pessathle ool e

abstraas b DANT U e wren otk [obiee srGeen: tarara ey

tellingy orfEcers vt ror<we snvihuee,

Aecnich obstrstion svas vpenls pructiced mpenezal,

1zt dneed e

selieve 1 the :-I‘L'{'I"‘-l' eave ol daortensen, e was sl U tir faRe the Pl s e
Tl zetions ot olher cfvers i seatosit and pelicel consaesit s
D. IFailure 1o produce hadlisuce eapert's nares
Sbier NDostorscn was caeete i o ese b obieed conne s ot Lo [ohutsoe s g i

shivssedd e bas® shomhes hae e e sl s fired et Moseteen’s poee A Booei s seas pasaed

B weay o 2 nwion o pew triad aties casns ictions aned denicd. e famlicee e Proice he aores prior

ool alse vonreied g veolattons o thas Nnane’s respogastlales v ea er all pezezizalle cscalpoes

ceidenee 100 3o 200 )20 D0 B 10 Jees

Corsnnd 1ove  Preszocre ol oeealzee ot BHvidernsey

Nt e atleses Tae site ot convieneon and sentenee are sineonse

AP, DL A shiton

RIS v el and D eancernds Ssvensdnsorr el Doecaase o e cencesleen asnd

A TTLIC I s T e o

LN

- DGR TEIEG T o N NI Sl ce T i Do e cad el

P st e sluedne, Beady and Sl Nonensen,
The vl vondee shis ozl s e Mozt

e YD wnd tosomehy o e suppresaon by

the rrasecunor ol evideace fiversi e wothe aecieed anon redgaean vislates doe nrocess whee e

(3 I\‘!(".'I(‘(' i'- 1“...‘.['1:.!1 1':|]Z{"I' [ _,,-‘ 1., S5 .\_111'1 Town vl o o l;'- {1 oo ty :|‘ (IR B | I-'u'

PR verSRC A SR N BN
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o ccg‘{'lgnizcd that the “infure 1o preserve pl)tcrzu;ﬂ?‘; csednl eviienee” viobine the e Poocess

{lanse wlien sl talie s conted 1o bad it J85 1858 37 58 1988
Supporting Facts

1t ia 2 well sealed paccipic thas the snzenbonal suppression ol ssgerial evidenee Ly
PrOsCCULin CONSHREes @ VI of due precess, iespecnve i the aond ar wnd i of dae
PrOSCCLELEe,

The toss of cvadenee and Biilare w0 presence evidered wicluded e tolliaving:

AL Gunpowder residuce on Mendoza

Tlhe TVAPLY iled o cest Meadoza's husds for punpowder residue o o coliveraod
preserve the clothiog he was wearing and wst same tor gu powden 10 these sieps Taad Beeouher,
Maorzgensen iy luave beonable o estabiishe i rhe Bual shon was we tured tronm hus i and

wenl detenses o the chacge of drstdepree muander.

provided i host el a
13, Na forensic investigation of the driver’s side of Brady’s truck
Lestiomeny at erinl feonm Neazor Crune Sceoe Anaivst Duied Tord was i e only processed
rhe passenper side of the vebicie beeause he bad beeasosuscted by a honowcide desective s only

process the passenger side of Bradv’s vack. Doe, 2622000 L3518 The fatiue e o process the

eitive ek was cotrouided Ly sl tnduie ot the come scene acaivst o prepar anosnpound repor

or venzony repoe: ou sl comrents of the truek Moc, 20-2 a0 EASP-AY0 The proceasing of the

reuck was so paor e Ford miled so evea discover tat there was a secret compacoment in the

acoirest of e ench seat o the ruck. (1oc 26-2 ar [3534-5
. Alwerations permitted 1o Brady's truck
Deputy istser Adrogney [ohe Lokens gove Brady pesstission b make sbe sitenisees wo e
truck accorduse, o Brady’s trial testimony, (oc, 3ia IRT B This 2 sbhseioeiy contraey o

ropresentations made by possecutor Likeos o the [usdee of tlee Peace o fmaaes 15, LOU7 wlwen
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Creten ashed sl the teck and cinthing msd any neler evidence be presenved. fokens” stlements

ter b Loeneee e lacdhied the tolinswin

F

Your [osor. there i nething to be preseeved, Tl Staie Las aothiog,
doesis Bave aav ol these gemsodnesn’s have anvthing by its aestody, Sel

Jon't koowe wluir reowedy M Orenness asks.

Woe Bave o contri over wlor onse switnesses do or don'r de.

I L e o concrol overd, |eaanol ez’ be Lhedd accoun!

sarnethine Fye no connal.

anscryps, ey 10 1997, pages S0 0080070

{rousty, the PECSCCELOT Cxslered Ber il sl ot o Jdefernse cosnnsel thar Beads hiad

qedy asked and recetved permission from Fakens nealtee she rrack, Takens JQid fuve the abtiey o

eovtral the ek as Brady catled b and asked Lis permission to copaiat i |

vicinted the reguirerest of candur wo the tribie

mzd esrablizsh g patrern of condocr and cover-ag
{ron e incepton of Morreasen's proseaanes, Fhe cowplicsty o Lukens e destrecion of

evadence is further eststalislued by Brodos sestimony diat be bad the teock repamred on Jatean 21,
FOWT ek alien Lukens dead paaned o the Coure that e Tasd ao control over the veluele (o

3 1AL

S she rinse Bus amended pedtion was sebimitted re rhis Coart, che releseaced trunsceanpt

evwindl. ounsel wiil

conbd not be docated Lo the records Movensens prescec connsel had o ius poss
3 ; s . - s B F wri I
astemyl 10 focate i copy of the rraascripe, and inteads @ contaet the stare cosrt o see it =il las this

cecond 13t posseszion. Bowever, given the wme tue Las puszed, there is el possibilioe thas ir wll
Gt

¢

It Respondents have a copy, Movteascns respeetiuliy asis, consisien: wib Ruie e ol the

Rudes Guyverning § 2251 Peitios. that the Respondenrs sulymin s o this Cour

74
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. Bridly never phatograplied
LAVMPD derecives Lailed zovven phaoogeapls o docuniens Bradv’s apaearance al te sow
of the nerview, wstend ailenvang Lim o gooasd have 3 new deivee’s heense isued on Decembwer 31,
109G, ek appesr as be chose s appear and theo use thin photograph ar tvial by admittieg s

divers dieense, (o 3ot IRTRL Beady was thus able o chunge Dis appearmee by curkag bus Tair

and ol weadisg, glasses in order o deceive the jury abouthe deseripaos ul sthe peeon o the 2ok

thit was tintng the gun,
E. Objections w westimony zbout the truck alterations
The Saates cusrdavy, in sitowng the teuck o b drasticadly alicees s shen niyeesing to any
restinee abwoun thie tuck dueisg Lshide’s cxenaieation at seiad

4 (B Mr Creaners Nowe, Do, you drove dhas 1974 Didge pickap, did
ISULNCIARES

AL Yes, i

. Aad dud vou atenept o, tdag ateeneon, o deresmine whit woid
happen e car wore in geas asd rhe foot - vour oot was resnwved
rrom the braker

A You, ] Jdud

What happenesds

e

Ir hepins o piove o
a

~
~

Were veu able to desermine how quickly?

b terms of fhere was no asestremenst of e Jdistioce. bug it i- o

aeticeable sl nesr-inaoedinne acecleracen

MR L believe tleere bas been restinony — there s beesy
sestumeeay et the earbretor las been relbuid and -

L CCUTCL Sustuned Sesnanised.

MROCREAEN: Welt, Your [loour, adl vighe, shask you

LIS COHU IR The carbuzeter bas Been rebailt,. Not dhe sumwe as @ was

.

Do emmiser 28, Let me nake e revord. Sasbais the objectge,
(Do, 32 ar 2210200,
Plas the wecond escabiles thar sor osly did the acthritses allosw e Jdestraciinn of

evrdenee, the proscarons 31 sl sook sadvantage of the condact 1o prevent am resrimony abour the

o
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seceleraton of the rrock, sod thas dostersen was prejudiced by the toss or desirciion of the
evidenee, (Ol cross-examinazion, the prosecutor made she poios evews stroeger Bvaskigg o series of
guestions 1o show that deteose invesrigaror Pibbie could av testlv as et s Binactenisties ot e
wrack ag the rime ot the iecideo:n {Doc 3200 2221220

F. Fulse represcatations of fact hy (he prosccutor

Paazerutar Kool atiirmarsele represenied to the Courtat tie eacing en the coggest to
adaan enher bad acrs against Brady e eross-examoation thac v [dhere 1o conduct tat Taso wace
of that 3 Beude has over comumitted which s even ehosely assoctared wicls s pagsicabic cise™ and
“life chis ease 1t 1 so wsigue where — these lwao fellows o vt asd ey shons somebody insd leve
their gun, Mo Beade lus acver even vore close sondobge this” {Doe, 3 ac 18a2),

Tewaled Beer o oue Beady had enpaped e provioss soemding s aod o members af
the LAYNEPLY Koew thes infornsation amd sherediee tlut snowledpe mnst e sompoted v the
E'sl'n-ss:r‘.liir‘._g Arfornevs, Tlee fiess and acthorilics ]K‘l‘lililljﬂ}" o this jssoe are dusnssed ahove sl
respeat b fatture to levestyace, and the same are incorponned hereio by iy relezeace,

The Court s deaviggs Mottensen’s reguesr relicd upon fhese repeesemanions by the
I)Ef.!}iu'cl:.ll)l':

Eagree warl Meo Kons e’ tiink rhese is anvthing coscly

1'{‘5\'[]11)]E;1g arythne (ke thend e Bas Backnousd, aan voo o o

reviewed those repozts wath o Lewe clerk and iheze s nothmg in hose
reparts that sonu [s] close to the factz of theincident s the present case jue
vl ound, se T powss o sasio 2he abiection,
P8, 31 at 180
oot s latle ceoss exaunining, Mortensen, stared shar che steeers ot e acea “were quste
Familar o Mr Brady, § bedieve, 1'i3',ltl."' e G820 23E0-17 Adsoe L mcan, be was driviog
throusll the agen <o we can asaene teoon tha thas be ceented o knowe whese he was gossier, riggfns™

Do, 62 2 23870 Moo abviousiv koese e Boady becd swoodked the zeea o Seen om dse arer on
. ’ B ‘

T
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oTher pecisions coneany o Hreio's resitmony, The prosecunon tus Aaowingly preseosed penured

. . . . . " ] . I,
leslitnion toan PBrade and euled 1o 5}1’(\\":111‘ 1‘Xl'llip:ll(51'j.' :l‘ﬂ?t‘;’li lest neuteriad o sorenses Lo
Cross examinalion of the §>L']'i'\ll'\'l1 festimony,

G. Taconsistent 1estimony by Becker

The rover-no I derective Becker o exoneraze Brndv conbnued cp throagi the odasl, Becker
- - Lo

tnitially tesritied st Brads neve eald s tha Tie stisek Bis gy our the wisidows and never
meatiaoed she Te lad conersations e the recorded staicinent wherein he was conceroed with
hat ot of Heady™s stoees Then suddealy. aztey having testified and not remenshering anyrhiog
alacat e run ead e wandisy, Bie s reealicd by the Saite so seszity sha he s so coneeraed wih
Hrady s statement on rhe 2ape abost thae g o ihe window duit e toad pose back mee the

ftteryiew roens and lad Beade chrite sad even desoasione bows he had Landivd the que. 3 sirams

tlee drnaprinsion o beleve sl Breken turgat and ther remembiered soumethingg thar was so
impnarzant Bt b sougli clarthcation adter Le connplesed his “thoroupl™ 18 oninute mesview of
Brde, Fiis epaphany weas o prere figment of bis sougzoation o cover the hige bole ia the Sizte's
MAlC1oUs prosesntion wb dlorsenses.
H. No interview of Lorraine Mohr
Fhe homicide derecrves assigoed 1o the vase teves coen bothered @ nerview Loresine:

Nl o derernuoe ber cihsery atovis and whether she condd effer any ntorassiivog o cilhier i:llpc:lcl}

o coro tronte the stoov that had heenroid by Beady, (Thoe 3200 2230

NI Caoend Six Proseentersal discenduce

Nortensen ﬂl?t‘gﬁ‘:‘- lits state ¢earr convicret wid seilesicow are i et ationzal, s vokiooe

of bis Fourtls, Fird, Sixds, Fsghntamd Feancond dmendnsenn mghis beesnse rhe prosecuter: aed

b4

S’ witiwesses” condiet densesd i nl s righes o due process sind 2 fndamentally fude s
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s thar miert the tzal wath

Uldor L ramandiy oo D3l Fdfopiom, whes prosed utors tmake rema:

undairness, she {C.\'L':ll-lll‘l{ cziietions s o doectal e Gee FRIKATRIEES 16175 637, 613 Z:]‘J._

Supporting Facts

Mortensen has aileged thar he receivedineffective nssisinee of cottse becanse his resal
cernael Tiled to object o the miscondaer e eecuczed i zhe rial levedond e bits apepeilaoe
cotnzet Guiled s iz she misconduct v meissoe o dhect appead, e aow raes the conduct of the
[PFOSLELION S8 L SeParaie, nlependent, and substantive constintional violarion respecrsve of the
Gujuses ¢l Lis aveosey o challenpe dhe eonduer eomempuarncensly.

Tl prosecutonal miseandnet e desied Mortenseo ot Dhae Process sodac fuadamesialdly

e toal rachies e i-|15|£)\\1515::
A Swastika demonstration gun

qad i demsonsoearion nr'gm'

nples or location,

Durdng: Torrey folosoa’ resemony
Jubmzon tsed @ oo ot of rhe crime Lz i was adonioed o evicesiee s ot ot e poen Lae
cilized iy denucsimies fer thie sers, Fhe gan was a 380 saniavoomabic, juss ws was Martensen's
aun, Elowecer b geo ssed By fobnsan was o ali Geerman pelice paarol thal had swastikas oo the
pratol anps e g wns admacred foto evidence ad the jury wi atlowed to-ee the gun daring

delsirerazinns. The subtle prejudicsl spact on twe sure, portrayieg Morrense: as a oaciss or wlsire

suprentcist raci=t, is impossble e grage, et demonsseates the perasive nusconduct L veeurred

dazing rhe rnal ue e instan: Case.
B. [mpugning defense counsed

L hrowget guestioss oo wttesses, the prroserniion nagmoper nnmaeated ihe molives dad

ntenrioms of defeose couts

O Dy M Guvmond ] ow does woadfeet vans whentcoansel wants vy to
indur this ahaoue the [8:h Streer gang?
AR CREAEE N D aahueer Thards oo swelun | am dniu;t. Now hese twe

tellowes smected ihe g questions.
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T COURT: Justa momens, please, Fle objecieds sl
MR GEVMON: Thank vou, vour liner.
FTIE COLURE: ot me sua this courtroom or we T be in big rroshle.
Oiav. Thank you
(D, 200 4 e 14762107

Cnmmeats suggestay thar defense couese! e geaenad, or the defendane s atroraey in

partienias are cunoiop or deceprve vielae (be Sixth Smendmeas dghs o counsel and 1he

Fourteenth Amedments due process clinse.
C. Deoemeaning stutements about Mortensen
LDering Brade's re-dircct exinninsion, the proseoutor asked the folloaimg

2 Lad v aelp bumn unzip Bis gunsay

AL No, s

¢ 20 Youdidn'r hold hiss basd, did vou?

AL N, sie

MRUCREMEN: Flat guestion is entirely improper, orissg inpdes.
AR OWOOT Whar s impadest abous 19

TTIE CAOURT: Tees isproper. e sed he didn’t deae

MR ROCYL Twill sbide by the Cous ndog,
Lo A1 19942050
n. Raising matters prohibit by the court
The prosecitors also eopaged i inreationst mizconduct by eefeezing wo Mureensen's
enyplovmueat at Diliards afrer the const hud caled thac the evidence was budnussbic, Dusaog die
cross-exarninat:en of detense winness Jose Catbeanzo, the doilowing ook place:

¢ Woere vou nware, sivg e Mes dorensen was empinved g0y

deparimenr arorer
MROCREFAMITND Your LHenor, may we gpiroach she e h?

ELL COLUTR S Tasr o asomen:, pl

oivase. Sustun e abiection, fe Kot ]

izl T indde o calinge oo dleis valeed,

MR KOO Al aghe,

ITIE COURT: Sustais e eljectien T hat wiil be steicken from <be
cecoed and the e s admieesbed te Jiseegard thar lass staenwat,

w1
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oo, 3l-1Tac 28905
MRS (AL RS alser .’1si.~:.'('|'1rc'.~:rn:'c'(] e resiinsm rr)lsr:'rl;ilsg Mevrtensen's (‘l‘.’lEEEr.)\.‘l]’lc'L‘;i
Bastory ar Dillazds in argiing againss the motion for misresal. This conduer is also midressed shose
a5 afmiuge el delease cousel to investpate asd obiect asd e aggument asd suthosndes on the
same ase incorporated hesewe by des reference.
| 29 Disparaging defense counscl

Q0 IROCYT Rl And one of vour steeegels, Ehelieve vou hszod oo
eltcaaon o dMero was leadeslup?
AL Yes, s

(). o Gact, vou Juve dose o goeod jeb here sn e courtroos feaduse, Mr,

Coenen arousd?

AL CREAEEN Your § looor

TS COURYE Me Koot jescask the gquestions, please. A=k the
Qresricns, Al Koos.

ML RO AL

i3 M Kooo Your keadership abiliey, sirowould vou sav ihat bueee In

bt
I=CLEN

+ 4

B Jeading e exiun

rhe cesarrzeon yeudid o preas poed we e of
ot seil?
MR CREMEN "Ll s an inappropzae questivn, Youer 1 lonoc

ST COURT Sasraie rhe objecrion.

Joc 32 1. 2293 .94

Lh Y el st on pour onvre guen?
AL Yes, o

(} S nnder conr rantn

A Not gecessarily, sic

MRLCREAMEND Ldor™ undersaad the poict of this cross cxaseation,
Your Tlonon I hee supsestng be shoudd bave tskens -

ML KCH YL Your Lionuer

TH COURT: Just a monene ot s, please M Koo Lse s
tenithdage ann obaection,

MIUINOCYT: Bt ham verbalize Bis objeahon withous imaksog an assaiment.

54
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TENLCOUR: Me Koot let me sav this s, gentiemen, ieUs restrains
ourseives Ironn gy oo escied, all vigrrs WU gt rid o7 this case.
Frenvbody stay caim, bl imyseil. Nuow, M Ceeracnr

MR CREMIUNG T rhonghe M Koot wis sagpesting that M. Mortensen
slymld lave ;[[_ﬂ)]_u-(l [tis yun and shot M Brde heemse b s eralse
deiving.

T COURT: Noono, o, ac, Tlis s proper cross exandnatiun, e sabd
fe war sosimidated Deciuse of the weapon.

Naow, g0 on.

R KOYO 1 T objerr o shar objection.

TR COLURT: Provesd, Mr Mo,

MO Yaes, ] wili,

THIECOURT: St calinn Nesw we ace all righi.

Do, GR-D ar 2297 2305

Wz seconds You wanzed ro go Bome from the e vou el — tooem
Amost the e vou ledt befire v it che cigar

MR CREMEN. Fhar s oot bis testamony.

TEEE COURT: Just a momenr, pleidse,

ML KO | abicet e counsel —

TR COURT: My Iewer, A Iooear, pll.‘:i:w

MR CREAMEN: Your [Howoz, that was nos rhe tesismeesy, TTe s nessausge
the evishne.

NERLKORYE: Tis 15 cross-enansnzug,

ML CREMIEN. Youare net alfowed to missoare the evideee.

ARCROO L T am arving ro srosz-cxamene L.

LI COURT Yostcan's susstate the evidence, A looor, asi hune

B WOMYT: Yes Your [ Tewson, T wdli

(£2oc, 68 2w 23005-04

(3N anwere moing e e a popubisr tellow da hatail in that eidor,
weresi’l y o

THE COURL: Me Koorcsha™s smprapes
Do, 68-2 w1 230

81
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2. You dido't iest gualiie. You gogwhata 93 and 947 Hoeoked op the
seore. B3 and 94,

A Yes, s

o 68 2wt 2327

L Aboar 80 = 1ieeked 1upe Is clas tocosrea 9 percent?

AMRCCRENMEN: 1 objees tu M. Koot testtiviag.

HHLE O ORET You can't rcs[:,t'}', Mr Koot Yo may ask guestions,
though, untl you take the witoess stanad snd raise vour nglbe haad,

akaye

i, 68-2 3329%,

Q. You are voung, vescaze 3 veaes ald, vou ooaee, vonn have heen g
vver before, laven't vou?

TINCCOURT: M ko, please

MECCRENEN: This s worgovennnye

TTIE COURT: Su:taned.

() il Mr Kool 12id vou, st rell owe that vou worked st Dsllazd
v Nesicg ] dida’l wel vou e

Ch Yo dide’t cedl me due?

A N

(2. Yo olkd e vou waerked secusuy —

MRLCREMEN: Your Tnner, [obieer,

THE COIL RS Sustmoed. ok mw rling earlics, Alr Koo,

MR KOOT: 1 de need = T do aced, i e Court weabd Reep s spuen
mind, § aced e ke sncangament.

TR CLOILRL: Yy ou may dnosn

MR CREMENG L chink we Lave aleesdy covered thisg Youw oo,

FTIE COURT: Jusca momest Twill et you renesw thes lrrer v down rhe

" - ; .
ol L Tosdzeady made o siding o the We bad s argumene easiier,

ke OR-2 00 232320



Case 2:11-cv-00266-KJD-CWH Document 72 Filed 02/14/15 Page 83 of 100

When the prosecuror was offered the chance o continie aross examinainag, be declined but
made sure @0 wfone dhe jury that o was Deepcse the judge wourld not e hias et lnto dwe area
sratisg, e lighs of voure siding, 1o, YVour oo, we do noet [lave any funther seessions1” (Do 33

DA

i ia

ar 23315 A, i oo ol Use pury swhen ashed il Be it any rebuoist witnesses Kool st

izt el hie Conas's calmp, ooe wioeess.” {LDac, 34 Lag 2412
I'urthezvoce, Junng the direcr examaatng of Zoe Morteasen, the prosecctor made s

abjecticn simpiv for the parpose ol poisening te jaee and nor or any degst bas:s

(20 Aod how were ventacaaie neds
A ishorr JRURENY
SEL XY Your Tonorn, us 2 lasioiomes. Nel redevans i Liss case.

Weaze gvrting r a point of hint hong arrested. Now we sre giang Lo
have the witoess erv. s i Biserionies, 1o oo piace il
CLIITIrOMN.
T COPFRE Overrcled,
MROCREMEND Ths i oomliv vecalled {or by MM Koo
T COURD Mre Mooz picase.
(o 3301 I3 ERTOMT
This exchange shows the deable stuedard tha e prosecation wansed o ose i as caze. b
was more thae doe oz et o make reference o the Santily of the vicrem, wod poiar shem oee to
e wazy s they vesed, vr e turs newned o aned display phiotes el e decensed, b wlers Qe

derense sunply sougdil o wsirodueee coidence ot the evenis ot mamunyg toliew g the shooungs,

e pyrseciion furmged cpoand caeeed thacor was Chstaonies

ARk Grovnd Seven aproper Pretnal Bdesntiestion

GO venriction atd seosenae e L'.1‘.C'-\l':$l'.§llli();l;ll\ i viokhicon

Moriersen aileges his s

vl his Fowethy TFutde sned Poaneeetdl: Awweeadenens dplaes Because the precnalwdennficamon procedueres

demed Morsessen of hiss righrs o due process and o fmdamentaliv Ly tsal,

—
e
b
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S e process proweets the aceesed agams: e woirodacion o evidense nf, oz Gitnied by,

wierelinhle pretisst sdenclicaions obiied Bnougl: ceociessmii sigestive procedeoes” AMese 1

Fimnar, 2110 N, 220220 11970

Supporting Facts

The preteal dectliceton procedures utilized by the State swere 0 mpenne bic superesiive

. N
s (O dcp:;rc Moziensen of due [process of lawe and l-m‘.i’i.'n'lwnrn|]j,' Faiv sl vncler the Founly, Cifth,
and Detrcecatds Ansendinenss obe Votted Stes Corsiiiunon, The Balare el aod appeila

cowsel o litgare this ssue has been rased Leramn as inelfective assssance of cosesel. Mortensen

vk ol hig

rorely mises seeh procedires o< 2emasate, indcgwmirnr and subsrntive vind

vonsrtdomal shghts delioeated shove,

Aostensen was fal

-

cly tdenrficd as the ndividunl Brang the gun en deRellar Circie, This

fulse idencficstion was the resuic ofF e procedures, nendous aod incomgeience olhe
nvestgating otdcers whi hinwdled rthis cases Wirhout doabs Morteasen was preasdiced by the false
idenrificasion w violusos ot s constinutionad b wo due pnovess med o Berdmaeosaile dasme oad gad

e i cozbiivd toon aews teesd

VINE Girowned Blight — 1aning oy instosctons

s ostare coar comvicnon aad scetence are s 11(‘011:2511l]l](‘sﬂt'.!z. VLA nion

Mogtenser: alivges
of hes Fih, Sixth, Bighih, andd Fovereenth Yimendmenr righis Decasse o number of oy insiractions
swere Fasiey, s el coutisel was inettecive sog aol ciaeciog b thesand Tis sppeilaie couosel was
inertvenive loo aobatang the sae ea dwece appeal

" Tilse Dac Process Clause pretects e aceused apninst convictivn excep wgoen proet
bevond a reasonuble doubt of every Bict necessmy ro conszitare she crime wils whicl: be is clurged.”

fs 0 JI",",:;_:':'.,?‘). AT LTS A38, 36 ETGL A Y Ahdlenpedd oy ostieoiinn ead thae sttecr oioaclieving

s b

&l
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S ot the Berden UF‘i}l'{lllfn.‘ﬂl]ﬂl'i:‘-.!{‘d in ) .f").-'.\'f‘{:-"" violites a detendanar’s |'iglf|‘.r noodue Process.

Suanedstvoo v, Moptaro, 342 U705 51000321 (1uT0y
Supporting Fucs

EFr1s hereby urged thar eash of the follned

Fermoncons nssirnetons or Lilare o preaperdy
irstrnet deprived Morterser of due process of Iow aod a fusdamentally fuar el
A Bud instruciions on premeditation and deliberation
Tl rary tosteecuon om premedinanon aond delsberason, Tl EL‘gnl argnwenis, showing why
she inarmerion was tally, ase arceuksed o b pertoa e Ghowsd Flevee?, shose srgomeas
amd c,\:i}];u].uiuu are trparpenadeed leres by s refererce.
. Vague instructions on madice
Il msteneton given so e ey onsmplicd maloe was vaguoe, aedsgacas aand relieved e
Seate ol s reguirentent o poove every elesent o the charge bevand a reascoable dondr,
Ao the sertiing of jusy wstrectioss, triad eoused Faiiedd ro objecr re Tnsrcetion Nuember 19,

which detioed express and imyphed mabee as foilows:
Laapress malice 1 that dehiberate istennnn anfaw ally so cike aann the
L ol relione cvennoe, wluch s nnuuteseed v extereal clecsinstiusoes
capable of proet
Mo o be anplaed whes consaderable provocaton apnsrs ar
when sll the circumsianees of rhe killing sbow an shacsdoaced aed maligoaos
Tiearl.
IDac. 22w 0
I sastracrion 5 nomcertain reenws delioes what express asalice 1o aulioy wseirgg o
directive ay 1o when express madice may be fonod. The disniscion s obvious, express seiice is
mezely defioed, whereas die joury s viviuails divected o thed seplied maluze “whee oo consuderable
IOV CRH LT LIPS, Lhes tacespoetanon of Tnstrnesdon N BHs consi<tesm with fic h‘:'ldlﬂz\: vl P

conset in Phamens v Shate, 85 Neov, 3EZ2 408 D 2d 1354 (197 20bar v [glenersily, oy word oyt e
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conarrized s pennt-stve and the word shall' s constoud 2s mandarom " 88 Nevoae 3840398 1°.2d
at 313

Tl State of Cadiforma, havi

o recopiized the grobiom, fus altered s msteacaen oo cead

UM nlee s expeesy when Commd nadice is baphed wher o 7 Calfarmn ey Testenerions Crnsinal |

secaons R
The Flevend: Cirmie ous of Appuads, ia reviewing a Georgta case than weoeporated the

..
vad T

same sharoy Loy s used D Instsacnen Nog 10 shall be fmplaed 3 found shat the seauzary

mog fs conatitunonally intien as v 3 Jdircatsve stastrueiton: st slutrs the hundes ol poeod b

L

wiving dhe provecutium 2 presumpiion ol suslice. Koo Yoo o cdden, 3800 8 2P0 14000140237
CRORE A e Madoey, U027 1200 GG, 071 Tso O, E9U1

Altlaughbie Nevada Sapreme Conr has epheld the validssy of e sstnsction as correctly
intnrning the o of the Jistinerion berween expeess and imptied malice ander NRS 20002, b
Coaep v St DS Nov, 770, F77 830 P2 578,583 (1V92), Menensen sl arges har the presumpiion
P 5s wapropes. 1 G fherefore urged ta e Coart secoasider e Gadig o Gl sesvese

Mooensen's conviction, urder Dozl Stue aod Federal Consnizasesal o

N Crrpund Nine  Tisgwopee Mgovene by she Prasecation;

Martensen alloges bis stale court convictivn aad senteace are unconstistomalin viniarion

of hies Vidth, Sxtdn and Pourteeath dmencdiuent vighrs beciase 1the prosecuton’s nnproper asgazicnl

and tiscondact deprived hit ofa Fnr il wod due poocess, sod his seiad cogesels Balure noobjees
o these valid sssues prechuded meaoingluf appeilae weview, he thegetore was also demed elfetive

assissaney ol ool
Supporting Facts

Morreaseo fus alfeped tan tisl counsel was wsefieete o Milingg foe objecr he 1hss
ntiscondhin s, aned st bes appellite arhemsey s ineffective for Giling e rase the mesconduct as an

Rt
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issue o disect appest,. Momensen iocorponies ewcls and evenn oo of thise allegnzons of
prosecusaril miscenduct proevicasl allegedas wocoliniow ol his dee poecess viglas aod vighio o g

Lasichunennally L ool neeo this counre

N Groed Ter = Pisparase Treannens

Morteasen nlivges s srase corr conviction muwd semuence are uocoosrsuional, io violsion

ot lis Fowrteenti Assendioeos gl Decase bis poesconnion waes despacae nonoest of deozically

or sizsihde situned poesuns theeeby wielatieg fus aghe e equal araecaon

W Jufe pausecutors rectan: hreend diseretion in delennining whony 1o prossoate . the disererions

f. H'J’n’!n’ff G

TS A08, 60708 (1985 Nevestheless,

15 aol aatetrerecd. Bk o nd 'lcc'.i\'iq‘ i
rhe eotfoccement of coitsinal s = .. L subiect o constitunenal constrant=" fd at IR iquotiag
Usirteed States 0 Buzchedder, 212 008 T8 123 (19790 [Flhe decision o prosecure may not be
delibenuted hased upon s amuandsble stodacd sechas ece, eeligoa, o eabies achistons

Classilication, nalidiog he eavwese of procected seatutery and consomion:] righes ™ LL iguonstians

el ¢srations vautted)
Supporting Facts

Ui rentmenr of Morteasen by kiw cigoreanent aod the Disteet Anones™s Gy
demoenstrsies Ui be was temsed difleresuly seorn ether e eotorcement offcers who ace clacged
witf, v ruplizazed ncczaninal actvity Clise msest look vo fuesher rhan the srearment aceorded Chris
Bracdi, the sem of a oy tme LYMPD detective with sany fricods s che apper chaion of command

ot NN

Alsu, 0ot loog adier Morensea’s convioon, the despanate tezzmen: cocunned with ooe

Tung-1ie of oer commutting 2 dnve-by shooting: ver he was nor ceimsaally proseeated even though
TADNPTY internal affaics substuatizted e offense and the wdivadond wes werminated. 1 the coure

arants Montensen an evidenrare hearing, Mocteusen will presenta baveage of afficer arimioal
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conduct thar was aot (ar s ) proseeatsd arndSor s andled dstterestl e s ense. Sisele
dhisgraraie lreanmens deprived Mocteases ol Jus aphit o Lgual Protecudon visder the Fowrteeath

v

Amcodasent.

~I. Goosusil Fleven = Bad June Ins

Muorteaseo alivges hus stce courtoeavictor and seatence are vrconstutunoral, mn vinioo
of lus Uiftly Seerh, Paaloh s Foozseenth Amendasenr saehirs becaose the srock oy insteuctions

wivers i rhis case definiey, premediicion and dediberation recessary For fimst-desree serdes, s

InsTaEacels s successive thouphts of the mid” violared constitagionst gharsntee: of due

proecess and cgual prowetioa, the nstractions weee viagroe, and relicved the Save of Ds burden of
Pprost or every ciement of the erime.

Tl P2ue Process Chse protects the accised agninst consg iz eacept upsors proal

Devend @ reasuzmbic doubt of every faco pecessaze oo constroute the came wath wluch be s chaged.”

Sorpe Weasbap 307 UVS0338 300 (1907000 A “challeagred e instenenoen bad she erfeet of relieving rhe

Seate of the burden of proot enesclived sa 3 ae by violates o deteadant™s vight todie proecess,

Neawsedeseome o Nopzanaa, 12 1R, 310,321 197

Supporting Factys

e wscreczons prven s the poey Diled so proviske the jore sarh eny rattonal oz nsesninadsl
sidunce ag to the coocept of presicditizon aod delbetes and sherebs elinsmaed wne el
distine o Terwern st and secotcd degree nacder, The wstrucaon piven docs so reguce any
detiberatrn st olimnsd rhis violares sl consrinnional guacantee of due provess o Twe, beeause it s
s0 beretn o neiing as e the defustion of teo clements of die statmore of Fense of fira degree
murdcer.

MMorteasea’s teial atemey Jid act chieet to Instroceen L Fhe westuicion inforowd the

jury tha
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Premedimanon 15 a Jdesy, @ derermuzziny oo kell, distinarly touned o
the suted at e msoment bedre o at the sinse of the kilineg,
Prestedititzon seed aotbe for o days sn oue or even o aumse, oy

b s tsantaneous as saccessiee thaugles of the el Poa il he jury

Delseves From che evidenve rhas rlw acr consritursag the Kifling was preceded

Lv ansed s (e cesais of premeditation, no goaiger Bow sapidly tlse

premeditation i foliowed by the act canstasung the killiog, o s wsllfud,

delsirerase aod premediceed ouder.
e 22 a0 GOEY,
Jory inscrection muenber L owass be read e conjunetion with ey instractden member 13,

whielr staged, o refevant part

Memeler of the st Degree s amirder wlach s pegpeoated by o Kined

ot walltud, dehiberate and prenwedisaied kiliing
Moe., 22ar 7L
1 he cemainder et the instracden: de cot define, explun or cianty for dw ey che phrases
peemediatod ) Uwiliol” aed Cdelberare e Do 22 ar 3U3-0627),
The insoierions correcdy oo dw soey thae there ase dioee secessaes sad disanet cleceaoss

Ll use ot the conpuctee “aod”

s 1370 COLIsme o8t tirsl Llugu'c' veenele . NGRS 200000AN 1
arvseailizes thac the elemenss are separste. amd cacl one s requived To sunporr s erdicl efinarder in
the s ddegrees The jure, howaver, sas enly peven ae instrucuen Jetmay, promediiatzen wid o

mudanee wlhatsoever as (o the meaning ol “detiberate.”

The clalivoped testruction was mndified by the conrrsa Byiged o0 Yoo, 136 Nev, 213, 233237,

O 1.2 Ty, F12415 200000 In Byord, dwe court sejecied tie arpunieat s o basts toc reled for

Betond, b recogntsed than b vrzoncoes tstiection rased Salemtmate oo’ that che coare

shocld aeddress. THE Newoas 233, 299 2.2 010 7120 Tie cout wenl o to nd et e eviddenses 151

Yicient ro establisl preoweditason and dehiberadon, Had

the case was cleasiy st

Subseqguent o the decision in Byersd mrrher chalicoges Tuive been nindve o Uie snsiraciion

ey DTG N e, T2 00 P3G L2 200G wperpapledd s atlior gravnds i)

witl o success, i Corner v S
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it 1 N, P18 Nev, 648, 63455, 536 1 Ad 862, 87 1-72 20020 1he Nevadn Sogncense Coan

discussed ar feogth the futue teasnenn et challeages to whae has beee deeased <be " Ravalvn®™

swioactions. fu Coerer, the ssoe was rassesd an diceer appest bor [ 1or heen |3:'t‘$;'1'\'cl] ar the trial
cowt Jevel Aloreasen is now rasigy ol ssaie without tlee fssee being preserved ar mial oo maised on
direct appeal beamse of e aaellectdy v assistance of crizl sl appeilewe counscl s wsepara

sebstanzive clan as a0 vickiton of due process snd o tundwneastaly taie cial, The coner <rared m

{.J.ru'l'l'-'l'}f
Ty the extens Gung owe ot isoe of the Secaddi g tasonectisn i Bz fard

o eilvet w some degee erroneaous, e ercor

peatss e the sosrrction wi
WwaAs o pian

Therefore, wder B oo plie o consueeonal eoeer occoorad here

Eadepeadently ol Byfend, hesvever, Gamer argrues thin dhwe Kogisdyn

sasizuctios caused consmetoand error W e anpersaaded By hus

SR IS 1YL LI w1t

argenents wod conclade thas aiviog the Ko
conslinnhonal erroc . ..

Tleretore, the vequered ase aof the Bypesd instrizenon applies naiv
prospecavely. Thas, with convicaons predanng Bmed ovidiey the e ol
the Rezuden 1nsiructzon noc e mihire 1o e tntrsetions cuivaiont o

Hwose ser togth us B

fprovades 'f_tl"l'lf.'l?ﬁliﬁ fur celsed.

Crermer, 1LG Nev, s 738, 6 P A a0 1025,

‘Lhe prejodicinl ampact of the smgrroper inswsion wass heighiened By dossag azguoent th
Ligrlsligelstecd the successive anghts ol the misd” aspect of e erronenos iasteacnea:

Aany wf vou nmy have eatered this courtzoon nd vou may us vour
o e e il*;ul.lf_;?lt, pee, !1|'<_'.’1>¢'d';r,s‘.¢'c| museder menss tha: 1 senwone
chat sat downo aca desk msd they woowe out eaanaly winn ey weze potog e
dostep by srep ancd they cetablished a hiuepeint for the crime snd ey

e about

tiosglhe aborr i and they poadesed ever it ad they reiked 1o peos
oot ey plemed e foz davs acd stays and s,

Bul, we foarn b sl msirucuon, and eaclo ot yow dessted voe waonild
follow e Jowe so §Ficrells e premeditation i desigs. iroeaed e be for
ol 1t aecd test be e a0 o o0 even aomisule, Lol s successive
rlronphits of the st
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oe 34 ar 4

It is sespectindly urged thar ot vaiv were teiaf asd wppullae counsel inefTectve wa Bailing so

object at tral aad chalivege on appeal the pronedizaaon and defibernizon wsoestion, baer also sha

the Failire o peopesiv steacs Hie seey oo this sssue was denil of due process mud equal

Profoctiaog.

N1 Corvzed Twelve — Curnualzuyve §rrar

Muctensen alleges bis stte coust convicten and sentcoce sre uavoasuicional, sa viobiroen
of s Fouciih Uty Siels, §~'.ighth, and Foswrreenrh Amendmenr 1'i3_v,|*.r:= Docmee cHmMUiiive evoa
throuphoet e course of the sfare coud proceedings deated Mortersen of dee precess and a
fundamentaily fair il

Fuothe exzene i aay of the eroers gy e fouod oot o bove presuediced de cutconse of the

il oo gheir sws, Spoeasdice may resale trom the cumudative impace of muleple deboeaces.”

Cooper e Dpefearr e ARO 1203 13250 1333 [0l Clire 3978,
¥ )

Supporting Facts

Camnlasive error lus been reeogoized s o viable basts tor seversal of cosvicoons, in Yiaser
mo e, dwe Nevada Suprense Courns was cordsenaed sithoa ssteanzion whewe nendier oe ol vaoe
apeciicd istces ol virer was safocenn o snde reveesal vet the Coast sevessed the convicion

sy’

The accunuinlion of error @ nere serios o cither isolated breach,
and resulied in e dendal of s Briv reinl, Morcover, swe nore shar she
ceiduoce apninse Sipsas was fess than oveswhelmieg aathe aiestion of
whuorher Sipsas hacbored the segusue wseat w be convieted el st degrey
marder . . I reviewing the vecosd ieis appareat shat beesase of comadanve

Crror, BpEas wis deried Tis consistizizanal eigla oo fasr il
L2 New TIN 125 TH P2d 231, 235 98
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tlae Daszs Lo the ictioas Tor nesw 1l Thos evadesee sacluded =T rallosacas which
were corsdened as e ol e theeve ot for cew taal:

Y Nl SN ST 5'-_'_1_{‘_\';' Yo v Levcaner e oe _."vr:':’-:'ﬂ‘. vy b s e,

A FTC ORI PP SR PRI IETETPRTITN SO Y N TRNURES FUR SRR SYTE Y SR T ETRT TG S OO RN LSO IO CDIPCIME LA TEEAD!

e A e st e o e L s e st e ar e g b [V ST 20 AN

lerrer and e netes wrmten b Losrey Jelnz-or seere sl Beld Trora Mocensen,
The wstumony o eer Moask Therry (HHT Rl';ld}' o sty duferene v o had .~|m]wn

e done o tdmee ey

Fremziness Buben Woorre s Dot heen chacsee wly seffnge ddonss oo tha mnad o b

4

Brovst azrested S deame-e wacleoe, esd tessaessian o e e s et Becarne sl

s



Case 2:11-cv-00266-KID-CWH Deocument 72 Filed G2/14/15 Page 93 of 100

powsessian ol dangerons weapaono usd recerved favorbie segotinrions {ooas the S
sy erad woeks Belove 1he neoder.

Aehizonalle, there was evidence thar was avatlable that the cow poeciuiivd Mosiensen Lrons
presenting (9 the o owhich inchuded he fidlowing:

— o fude 1995, Brady pulled o weapors and held i to Nogalts head wlen he stopgped bim
Lo an tlesat Tane changre.

— Lo Sewentiner 19950 he held oopun o Lscobas ead wlen be siespaed him fora 8300,
s inierecd Bz whens Tae grdled Bz troo the velicle msd Leae amewildn o traon.

These twaor mewdenss vividly deswnstzared Ueads's ot emper and pnpulsere pessonsiay.

L hers was also cvilonee thar the coner imsprapeviy alloswed sobe preascered sl vy e,
the “expert” restmooy of Toorey folsason vac thie trjectons wats that hie pertormed whea such
solematen bad been withibeld from Morteasen untl the very tast tioute, we violaaon of
Moreusen's discovery monon aod order of die cournt griateg sansw.

Derteasen s oot 2 raonbes el claanms fezete oo e basts ol et eo i e coesel, ioad one

scpatate, mdependent amid sastanive cemstilugonsd gronnds, There s no dochbr thar with respees
o inciteative cownsel cms Uproejudice vy resull frown e caonwdative anpast al owsluple
deficieacies.™ Aortensen incorporaces all claim: and vacs ensed bheeetn as o basis cor relwet based
o aenulative eeror.

This Court, whes reviewing the eanee recond el these proeedings, sl the errers and
patlares of counsel, and che ether Construtional violatsons, shoeld Hind thae Alerensen was demed

due process and o undanesnlly e izl and reverse the comviclion st the < erenee nnposed,

NI Crowsd Ihicen = No Changre o Venue

dorepsen alleges bis sine cosnn connictioa and setence sre ancenstieatiooal, w violzton

of Bis Fedh, Seah, Fighrly, and Fourreenzh Amemdmens eigbis Bevaese teis] cotnaed tailed to mosee
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e t‘l‘.ﬂt“.gc b veoue, and bocaese the distacn court Dilee e oniden sueh g d':;|||:,r.c O venue eveo o
the absenee of anwntion for saels selief theredby depriviag, Mozzersen o s oehis to o i
imparraal e, Free From preiudiciag publicine

Supporring Facrs

Mortenses Tres set Tertho the acthoriies wad Lacts cooceriis by szsue uadee she ioctfecsive

Aassisieace of conntset clatias, e tcorporses the sotoe by s ccferens e aend berey moses e deol

i al arnd sparkial jusc e nf prcadieia] poblicisy, as o <eparare, nsdenendeng, aond sebsoanove

vonstitutiossd vicdating,

Iiven in the thew of izt cota:

P Failires, Moetenzen should Be alfvrded reliet, B s 1o
thar Crlure w object pencendiy precludes appeilate review, however, suel wsces oy be addeessed
when thev e plue error or coasatugenad ercer. The eorers 11 e Lo Gise wese o
comstzoomd wagoitade ol tezelow shoadd De addiessed by the Cont aod Lowed e e oo ersible

hires of connsel.

vrros, Irrespeerive of the t:

NIV Ground Foarteen Ne evidentiary hearing o ineffective sssistance claims

Mortesasen alleges Lis sisie cour conviciinn aad sestesee are unconstaulingal, so violznion

ot T Senabewod Fowcevarl Ameodment s becavise sl distoct congt abuscd s discocneny bz

frueng che evidentam hearne an Morsensen™ elaines of inelTeerive assstance of connasel therchy
depriving hint af duae process aod she sintine o conchusivelv establish oviolatenr of hiss Sixels

Amendment s i effective assiztance of connsel.
Supporniing Facts

The puzgpose of an evadearziaes hearing oo a chisn: ofnefiecnyve assistaree o aossel s 5o

eetablish whar reial coteaet shoudd have done actzal, o peiaen for post conviction relied contues
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silezions ol Lues ourside the revondwliien) T e, weaid entide b petivany fe redicd, an

evisdeniare heanieg s regainsd. Fod CSdede O Nev, TRI, T2, 039 P20 886, H8T 11943,

Dnrityy Ol arzumert on Morrensea’s stake conrr peliriom for aownt of fabeas COrpLs,

plitensen requested o 0l evidendam ears

Lo wortded be s praciical impossibilssy for me mo sond berore the Courl

arad eradly argie cacls ol the bssees s this petitioo, boecaase there are so

IR&Eay

[ would, loswever, Bhe to omallv cormngrel e Court e grant as wn
evidenaasy hearng s chat we can fuliv develup the recard wihis case on
behalf of M. Morrensea.”
Aosc, 42-Z 010 33150
Ll distrier court decided o allowe Movwensen an evidensizey hearieg vy o the dssae of
. . . . . . . .
whesher tril cownsel B o simegie vensonrs o the Liitures sileged w e sigplermeaial pesiting as
saeftecave cosnsel  The cliims coneerninez asher sonslintional violimions, not ievedivieg Sixch
Anensiment claims for ineffectyve sasissnee of couosed, were thus comadesed snd denied by e
dsarvict cour bused oo e pleadig- fa e cuse. fee, 48w 38E4-26)
Tl ailegations of the supplenental petiton and accompaoving atGdavs: of Mortensen weee
sullicient s amndare 2 fll evideosiony headng. Doc 41 as 3256 — Doe B3 ar 34030 I his

dunil, Morienserncses foah thie couoes of sertocsses that shold Bave beenceseacivel sod vadled 1o

il
restifv, as welax the need o esgrern sestitmy and deadicsd investigatinn of the See’s wimesses,
ees -3 ar 3393 33020 The mduple motens for oew izl Gled by defeose counasel atter the 10al
asd coavicting are prinm Lcie evidence that accessarny addinonal Cers seae cor presenced to the

ey, Inhus adfidavin, Morensea reserated and adepred all of dwe Gwetaal stneeacass i e

suppiiaenidl petitsen, fi
Amnng rhe psenei martees assersed B Alorrensen, which of cooe would cositle Rin o selier
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The shoulder holstee tus Beaddy Doowzht o courr zod pioino evidence was a Tioker
Bdsrer forn 35 senwsutomane ouinac weapon which was e wrong holster. Whea
rhe serong hoedster wassdmiged, Morensen beoashe s to vl coansel’s atensva, bus

.

e clidd nothing e corredt the mistake. Police offiees Dlevie Mahe couid have estilied

Loy e sane theag

— A ballisce expees o refure Tosrey [oheson’s wetinneey. Bodh st oial s a1 the owotee
o nese vl e expers shocld Tone bees cilized, A fudl {'\'i{‘h'nt:.n'}' |3 z;‘“i:. woudld
\ . . .. .. oo
nave alivwed Aosteasen to develeys the prescdice frons the Gduze of mal cotsel o
presen: s wstinoay
15;':1{5}' x‘.h:lngcl] hia appeazmre when he resritied al seial Morsereen inkd onat connsc!
abour thes change i s appeasance bur ac wirmesaes weee eadled ©o 2o et Beady

had ol Ao from the riote of the shoening unsil ceial, This evidence

agad hzs appe
could lusve becn prescoted oo tall evidenzine boeariag,

Brady had sepermsony capaony over Masteesen Beady was abhic s tesily tlan he had
134 s.npvrvimn'}.' l‘.lp,‘u‘.il‘_\' vrer Alertes<en ont the dare of rhie s?lr)r)lslz_g. Ty coneld
Eave beer impeached wich rhis intoeanation ro establish his ¢ o conceal evidence
and poivr the finges ar Aorensen.

Aonwanber e cletrciey winesses shoeuled e Deen called at soal,. Ondser wainesses rhar
should kave been called include the followag: Deose Lacasson- Ackersony, Kikae

Carnmons, Raul Carmnma, S Raul Carsona b, Benviesido Perer Glarna Caberis,

Wictar Guarens, Setloay Galvan, [l Casbersro, e Buben Lajaoe, [ego Beniter,
Crregrorn Garcin, el Zasvor. Yolandu Zinnor:, sad Laweeoce Bemtez, These
wittesses coabd fove cerneraed o e evidesinuoy Tiearings dan il comsed’s

perfornanes posied Morensen,
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A review of the utne lne of the proceedings show s that thae delense case was
preseated wizhour the prescomion of evidence 1o reline the credibiing ot rhe Stare’s
wintesses. Nueither was there ac wse o avadable witaesses tlsa could hue e
carrohorsed Moriensen's weiimnny of his ek of cudpabilsy ton b shoosing, An
evidentiary hearing wold have aliowed presentanion of this evalence,

Iach of Mortensen's allegations, whee accutnulated, zeguired thac a4l evidenziazy heuring
ne granted. Such abearing: woudd have aiowed Morzensen ro show chat Beady was more Skely rhe
siwoter. and thar Mosiensen should never lave been convicied of liest degree siurder. $0wsays ey
for the disticy cou e fiado he evadeozaey beanag, Challeneioe what hapaeaes at masd wonhd have

cesudized 1 reversal of the crmvicrion.
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Prayer for Relicf

Mo Morrensen hs demzonsooted he is entitled to selict. oz the reasons seated abow e, M.
AMoreasea pravs this Coure
ssue 2 Wit ol Flabeas Corpusg
gzt an evidentare hesing,
— wvmeare Ale Mortensen's convicouns and seanenge,
— eater ain osder prantiog Meo Morrensen aosews el onall ssaes, o, iaothe alleoimaive, a
aew penalty pluase bearing
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Verification

LUncer penalzy of pagjury, the vudersipned duclares thac he kacws the content ot the peoroe.
e tie plewdig: b o e lus Kvewdeddpe excepns as o these mateess staced o0 infreation and beliet

anc as o s rmaners he beleves them to be tee
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Cortificate of Service

The uadersirned hereby certzlies i e Uus dae, Febrmry 34, 20103, he seeved o trae and
Avevoie vopny onThe toregobngs to e Ustred Sees Diasarict Couarg, who wall o somve the foflowing
addressecs:

Adam Faal 1axate,

Neveeda - Ntornsy {lonenid

Victas-] Tuge Schulze, T3
Newdar D vpardv . ittarme) Geserad

The uadersigaed fusthes cestifies thag on dhis Jine. Pelaruary 148 2015 Le served aizue aod

accuzne copy of tie toceyobg: by 13 Madl, postage fuliv peepatd, oo the follovinog:

Ronaid Lisvoensce Morensen 7 3 10
lovveln k Coocoutenal £ vurer

12060 Prison: Rl

lawelock, Nevada 8949

Petitionses

o Vi 1) b
NEARICY D) VALENCLA
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